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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 01-102-1]

Oriental Fruit Fly; Designation of
Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Oriental
fruit fly regulations by quarantining a
portion of San Diego County, CA, and
restricting the interstate movement of
regulated articles from the quarantined
area. This action is necessary on an
emergency basis to prevent the spread of
the Oriental fruit fly into noninfested
areas of the United States.

DATES: This interim rule was effective
October 26, 2001. We invite you to
comment on this docket. We will
consider all comments that we receive
by December 31, 2001.

ADDRESSES: Please send four copies of
your comment (an original and three
copies) to: Docket No. 01-102-1,
Regulatory Analysis and Development,
PPD, APHIS, Suite 3C03, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238.

Please state that your comment refers
to Docket No. 01-102-1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 6902817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen A. Knight, Senior Staff Officer,
PPQ, APHIS, 4700 River Road Unit 36,

Riverdale, MD 20737-1231; (301) 734—
8247.

SUPPLEMENTARY INFORMATION:

Background

The Oriental fruit fly, Bactrocera
dorsalis (Hendel), is a destructive pest
of citrus and other types of fruit, nuts,
vegetables, and berries. The short life
cycle of the Oriental fruit fly allows
rapid development of serious outbreaks,
which can cause severe economic
losses. Heavy infestations can cause
complete loss of crops.

The Oriental fruit fly regulations,
contained in 7 CFR 301.93 through
301.93-10 (referred to below as the
regulations), were established to prevent
the spread of the Oriental fruit fly to
noninfested areas of the United States.
Section 301.93-3(a) provides that the
Administrator will list as a quarantined
area each State, or each portion of a
State, in which the Oriental fruit fly has
been found by an inspector, in which
the Administrator has reason to believe
the Oriental fruit fly is present, or that
the Administrator considers necessary
to regulate because of its proximity to
the Oriental fruit fly or its inseparability
for quarantine enforcement purposes
from localities in which the Oriental
fruit fly has been found. The regulations
impose restrictions on the interstate
movement of regulated articles from the
quarantined areas. Quarantined areas
are listed in § 301.93-3(c).

Less than an entire State will be
designated as a quarantined area only if
the Administrator determines that: (1)
The State has adopted and is enforcing
restrictions on the intrastate movement
of regulated articles that are
substantially the same as those imposed
on the interstate movement of regulated
articles; and (2) the designation of less
than the entire State as a quarantined
area will prevent the interstate spread of
the Oriental fruit fly.

Recent trapping surveys by inspectors
of California State and county agencies

and by inspectors of the Animal and
Plant Health Inspection Service (APHIS)
reveal that a portion of San Diego
County, CA, is infested with the
Oriental fruit fly. The Oriental fruit fly
is not known to exist anywhere else in
the continental United States except in
San Bernardino County, CA.

State agencies in California have
begun an intensive Oriental fruit fly
eradication program in the quarantined
area in San Diego County. Also,
California has taken action to restrict the
intrastate movement of regulated
articles from the quarantined area.

Accordingly, to prevent the spread of
the Oriental fruit fly to other States, we
are amending the regulations in
§ 301.93-3 by designating a portion of
San Diego County, CA, as a quarantined
area for the Oriental fruit fly. The
quarantined area is described in the rule
portion of this document.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the Oriental
fruit fly from spreading to noninfested
areas of the United States. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule as a result of the
comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This emergency situation makes
timely compliance with section 604 of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) impracticable. We are
currently assessing the potential
economic effects of this action on small
entities. Based on that assessment, we
will either certify that the rule will not
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have a significant economic impact on
a substantial number of small entities or
publish a final regulatory flexibility
analysis.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this interim rule. The
site-specific environmental assessment
provides a basis for the conclusion that
the implementation of integrated pest
management to eradicate the Oriental
fruit fly will not have a significant
impact on human health or the natural
environment. Based on the finding of no
significant impact, the Administrator of
the Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
ImplementingProcedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT. The
environmental assessment and finding

of no significant impact may also be
viewed on the Internet at http://
www.aphis.usda.gov/ppd/es/ppq/

offsd.pdf.
Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 166, 7711, 7712, 7714,
7731, 7735, 7751, 7752, 7753, and 7754; 7
CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under
Sec. 204, Title II, Pub. L. 106-113, 113
Stat. 1501A—-293; sections 301.75-15
and 301.75-16 also issued under Sec.
203, Title II, Pub. L. 106—-224, 114 Stat.
400 (7 U.S.C. 1421 note).

2.In § 301.93-3, paragraph (c), the
entry for California is amended by
adding, in alphabetical order, an entry
for San Diego County to read as follows:

§301.93-3 Quarantined areas.

* * * * *
(C] * % %
California

* * * * *

San Diego County. That portion of the
county beginning at the intersection of
State Highway 94 and Sweetwater
Springs Boulevard; then south along
Sweetwater Springs Boulevard to its
intersection with U.S. Elevator Road;
then south from the intersection of
Sweetwater Springs Boulevard and U.S.
Elevator Road along an imaginary line to
the intersection of ProctorValley Road
and Lane Avenue; then south on Lane
Avenue to Otay Lakes Road; then west
on Otay Lakes Road to Telegraph
Canyon Road; then west on Telegraph
Canyon Road to Hilltop Drive; then
north on Hilltop Drive to J Street; then
west on ] Street to 4th Avenue; then
north on 4th Avenue to H Street; then
west on H Street to Broadway; then
north on Broadway to E Street; then
west on E Street to Interstate Highway
5; then north on Interstate Highway 5 to
StateHighway 15; then north on State
Highway 15 to State Highway 94; then
east on State Highway 94 to Interstate

Highway 805; then north on Interstate
Highway 805 to Home Avenue; then
northeast on Home Avenue to Euclid
Avenue; then north on Euclid Avenue to
University Avenue; then east on
University Avenue to Massachusetts
Avenue; then south on Massachusetts
Avenue to State Highway 94; then east
on State Highway 94 to the point of
beginning.

Done in Washington, DC, this 26th day of
October 2001.
W. Ron DeHaven,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 01-27460 Filed 10-31—-01; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 93

[Docket No. 01-055-1]

States Approved To Receive Stallions
and Mares From CEM-Affected
Regions; Rhode Island

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Direct final rule.

SUMMARY: We are amending the animal
importation regulations by adding
Rhode Island to the list of States
approved to receive certain stallions and
mares imported into the United States
from regions affected with contagious
equine metritis (CEM). We are taking
this action becauseRhode Island has
entered into an agreement with the
Administrator of the Animal and Plant
Health Inspection Service to enforce its
State laws and regulations to control
CEM and to require inspection,
treatment, and testing of horses, as
required by Federal regulations, to
further ensure the horses’ freedom from
CEM. This action relieves unnecessary
restrictions on the importation of mares
and stallions from regions where CEM
exists.

DATES: This rule will be effective on
December 31, 2001 unless we receive
written adverse comments or written
notice of intent to submit adverse
comments on or before December 3,
2001.

ADDRESSES: Please send four copies (an
original and three copies) of your
comments or notice of intent to submit
adverse comments to: Docket No. 01—
055-1, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,
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4700 River Road Unit 118, Riverdale,
MD 20737-1238

Please state that your comment refers to
Docket No. 01-055-1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Barbara Bischoff, Staff Veterinarian,
National Center for Import and Export,
Technical Trade Services, VS, APHIS,
4700 River Road Unit 39, Riverdale, MD
20737-1231; (301) 734—-8364.
SUPPLEMENTARY INFORMATION:

Background

The animal importation regulations
(contained in 9 CFR part 93 and referred
to below as the regulations), among
other things, prohibit or restrict the
importation of certain animals,
including horses, into the United States
to protect U.S. livestock from
communicable diseases.

In § 93.301, paragraph (c)(1) prohibits
the importation of horses into the
United States from certain regions
where contagious equine metritis (CEM)
exists. Paragraph (c)(2) lists categories of
horses that are excepted from this
prohibition, including, in
§93.301(c)(2)(vi), horses over 731 days
of age imported for permanent entry if
the horses meet the requirements of
§93.301(e).

One of the requirements in § 93.301(e)
is that mares and stallions over 731 days
old imported for permanent entry from
regions where CEM exists must be
consigned to States listed in
§93.301(h)(6), for stallions, or in

§93.301(h)(7), for mares. The
Administrator of the Animal and Plant
Health Inspection Service (APHIS) has
approved these States to receive
stallions or mares over 731 days of age
from regions where CEM exists because
each State has entered into a written
agreement with the Administrator to
enforce State laws and regulations to
control CEM, and each State has agreed
to quarantine, test, and treat stallions
and mares over 731 days of age from any
region where CEM exists in accordance
with §93.301(e).

Rhode Island has entered into a
written agreement with the
Administrator of APHIS and has agreed
to comply with all of the requirements
in § 93.301(e) for importing stallions
and mares over 731 days old from
regions where CEM exists. Therefore,
this direct final rule will add Rhode
Island to the lists of States in
§93.301(h)(6) and (h)(7) approved to
receive certain stallions and mares
imported into the United States from
regions where CEM exists.

Dates

We are publishing this rule without a
prior proposal because we view this
action as noncontroversial and
anticipate no adverse public comments.
This rule will be effective, as published
in this document, on December 31,
2001, unless we receive written adverse
comments or written notice of intent to
submit adverse comments by December
3, 2001.

Adverse comments are comments that
suggest the rule should not be adopted
or that suggest the rule should be
changed.

If we receive written adverse
comments or written notice of intent to
submit adverse comments, we will
publish a notice in the Federal Register
withdrawing this rule before the
effective date. We will then publish a
proposed rule for public comment.

As discussed above, if we receive no
written adverse comments or written
notice of intent to submit adverse
comments within 30 days of publication
of this direct final rule, this direct final
rule will become effective 60 days
following its publication. We will

publish a notice in the Federal Register
before the effective date of this direct
final rule confirming that it is effective
on the date indicated in this document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

Horse Imports From CEM-affected
Regions

The share of purebred breeding horse
imports coming from CEM-affected
regions is a relatively small fraction of
the total number of horses imported,
ranging between 5 and 10 percent
between 1996 and 1999 (table 1).
However, horses supplied by CEM-
affected countries are generally highly
valued. In 1999, for example, the
average value of a purebred breeding
horse imported from a CEM-affected
region was $52,300, whereas the average
value of a purebred breeding horse
imported from anywhere in the world
(i.e., from both CEM-affected and CEM-
free regions) was $11,700.

During these same 4 years, the United
States imported 28,374 horses classified
as “‘except purebred breeding” from
CEM-affected regions (table 2). While it
is possible that some of these horses
from CEM-affected regions may be for
breeding, it is more likely that they are
imported for racing or exhibition.?
During 1996-1999, about one of every
five “except purebred breeding” horses
imported into the United States came
from CEM-affected countries. Their
combined annual value comprised, on
average, 60 percent of the value of all
“except purebred breeding” horse
imports.

1 As stated in the Harmonized Tariff Schedule of
the United States (2000), “The expression ‘purebred
breeding animals’ covers only animals certified to
the U.S. Customs Service by the Department of
Agriculture as being purebred of a recognized breed
and duly registered in a book of record recognized
by the Secretary of Agriculture for that breed,
imported specially for breeding purposes, whether
intended to be used by the importer himself or for
sale for such purposes.”
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TABLE 1.—QUANTITY AND VALUE OF PUREBRED BREEDING HORSES IMPORTED FROM CEM-AFFECTED REGIONS, 1996—

1999
Quantity Value
Percent of all Percent of all
purebred breed- Dollars purebred breed-
Year Number ing imports (million) ing imports
(percent) (percent)

69 5.2 $2.0 26.7

115 7.2 2.7 19.9

200 10.0 31.3 77.8

187 8.1 9.8 36.2

Source: U.S. Department of Agriculture (USDA), Foreign Agricultural Service (FAS), “Global Agricultural Trade System,” using data from the

United Nations Statistical Office. Harmonized tariff schedule 010111.

TABLE 2.—QUANTITY AND VALUE OF HORSES “EXCEPT PUREBRED BREEDING” IMPORTED FROM CEM-AFFECTED
REGIONS, 1996—-1999

Quantity Value
Percent of all
Percent of all "
“ t purebred
except purebred Dollars except puret
Year Number breeding” (million) b{rf]%‘é'rrt‘g
imports (percent)
2,642 8.7 93.5 26.7
3,677 15.5 99.9 76.7
17,044 40.7 147.9 83.6
5,011 17.9 170.9 54.8

Source: USDA, FAS, “Global Agricultural Trade System,” using data from the United Nations Statistical Office. Harmonized tariff schedule

010119.

CEM Testing

To minimize the risk of the CEM
organism entering the United States,
restrictions are applied to stallions and
mares imported from CEM-affected
regions, including health certification
and preembarkation and postentry
testing and treatment. During 1996
through 1999,21,882 cultures were
tested at approved laboratories for CEM
and a similar CEM-like organism. Forty
of the cultures tested positive, of which
at least one-third to one-half were
infections by the CEM-like organism
(several of domestic origin). Thus, the
likelihood of a specimen testingCEM-
positive during this period was roughly
about 0.1 percent.

As this small percentage indicates,
breeding horses imported from CEM-
affected regions rarely test positive for
CEM. When they do, they are treated
and remain in isolation until examined
and subsequent cultures test negative.
Nevertheless, the potential
consequences of the establishment of
CEM in the United States make the risk

posed by this disease a serious concern.
Besides the health costs associated

with infected horses, establishment of
CEM would have a disruptive impact on
U.S. horse exports, especially on high-
value breeding horses. At a minimum,
more extensive testing and extended
quarantining would be required of
exporters.

The addition of Rhode Island to the
list of approved States is explicit
recognition of the capability of Rhode
Island facilities to carry out postentry
testing and treatment requirements.

Affected Entities

The rule will allow Rhode Island
horse operations to import stallions and
mares directly from CEM-affected
regions, whereas at present they must be
imported and undergo post-entry testing
and treatment in another, currently
approved State. There are now 21 States
approved to receive stallions and mares
from CEM-affected regions. Neither of
Rhode Island’s neighboringStates,
Connecticut and Massachusetts, is on
the list of approved States; breeding
horse importers in both of these States
may benefit as well from this rule, given
their proximity.

The Regulatory Flexibility Act
requires that agencies consider the
impacts of their rules on small entities.
Whether affected entities may be
considered small depends on their
annual gross receipts. Annual receipts
of $750,000 or less is the small-entity
criterion set by the SmallBusiness
Administration for establishments
primarily engaged in raising horses and
other equines(North American
Industrial Classification System
(NAICS) code 112920). For operations
owning race horses (NAICS code

711219), the small-entity criterion is
annual gross receipts of $5 million or
less.

Importers of breeding horses in Rhode
Island presumably, owners of horse
farms and race horses are the entities
that will be affected by this rule, but
only those importing from CEM-affected
regions. It is not known how many such
firms there may be, but it is reasonable
to assume that at least some of them
may be small entities. According to the
1997 Census of Agriculture, there were
163 horse farms in Rhode Island that
year, 32 of which sold 79 horses that
had a total value of $510,000. These
data imply an average income per farm
from horse sales of about $16,000.

The economic effects of this rule on
affected Rhode Island establishments
will be positive. Breeding horses from
CEM-affected regions will be allowed to
be moved directly into Rhode Island
following their postentry quarantine,
thereby benefitting Rhode Island
importers, as well as importers in
neighboring States, through lower
transport costs. The benefits are not,
however, expected to be large when
compared to the value of the imported
horses.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
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have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 93 is
amended as follows:

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, AND POULTRY,
AND CERTAIN ANIMAL, BIRD, AND
POULTRY PRODUCTS,;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

1. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 114a, 134a,
134b,134c, 134d, 134f, 136, and 136a; 31
U.S.C. 9701; 7 CFR 2.22, 2.80, and 371.4.

§93.301 [Amended]

2. Section 93.301 is amended as
follows:

a. In paragraph (h)(6), by adding, in
alphabetical order, “The State of Rhode
Island”.

b. In paragraph (h)(7), by adding, in
alphabetical order, “The State of Rhode
Island”.

Done in Washington, DG, this 26th day of
October 2001.

W. Ron DeHaven,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 01-27459 Filed 10-31-01; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 32

[Docket No. 01-12]

[RIN 1557-AB82]

Community Bank-Focused Regulation
Review: Lending Limits Pilot Program

AGENCY: Office of the Comptroller of the
Currency, Treasury.
ACTION: Final rule; correction.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) recently
published a final rule amending part 32,
the regulation governing the percentage
of capital and surplus that a national
bank may loan to any one borrower.
Inadvertently, six cross-references in the
existing regulation were not amended to
reflect changes made by the final rule.
This document amends these cross-
references.

EFFECTIVE DATE: Effective on September
10, 2001.

FOR FURTHER INFORMATION CONTACT:
Deborah Katz, Senior Counsel,
Legislative Regulatory Activities
Division, (202) 874-5090; or Jonathan
Fink, Senior Attorney, Bank Activities
and Structure Division, (202) 874-5300.
SUPPLEMENTARY INFORMATION:

Description of Change

The Office of the Comptroller of the
Currency (OCC) published a final rule
on June 11, 2001 (66 FR 31114)
amending part 32. This final rule
established a three-year pilot program
that creates new special lending limits
for 14 family residential real estate
loans and small business loans, subject
to certain conditions and requirements.
The final rule added three new
definitions to 12 CFR 32.2 and
renumbered the existing definitions in
that section. However, we inadvertently
did not amend the cross-references in
existing part 32 to reflect the changes in
the numerical order of the definitions
made by the final rule. This correction
amends the cross-references throughout
part 32 to reflect these changes.

Administrative Procedure Act—Notice
and Comment

Pursuant to section 553(b)(B) of the
Administrative Procedure Act (APA), 5
U.S.C. 553(b)(B), the OCC finds good
cause for dispensing with the
requirements for notice and opportunity
for public comment that the APA would
otherwise require. Notice and comment
on this amendment of part 32 are

unnecessary because the renumbering of
the cross-references is a technical, rather
than a substantive, change. Moreover, if
left uncorrected, the cross-references
will cause confusion among readers of
part 32 as amended because the cross-
references currently do not refer to the
correct definitional sections.

Effective Date

The APA generally requires that a
final rule take effect 30 days after
publication in the Federal Register. 5
U.S.C. 553(d). Similarly, section 302 of
the Riegle Community Development and
Regulatory Improvement Act of 1994
generally requires that a final rule
issued by a Federal banking agency take
effect on the first day of the first
calendar quarter that begins on or after
the date on which the regulation is
published in final form. 12 U.S.C.
4802(b)(1). Both requirements are
subject to a good cause exception. For
the reasons previously explained, the
OCC finds good cause for making this
amendment to 12 CFR part 32 effective
immediately upon publication.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
does not apply to a rulemaking where a
general notice of proposed rulemaking
is not required. 5 U.S.C. 603 and 604.
As noted previously, the OCC has
determined that it is not necessary to
publish a notice of proposed rulemaking
for this final rule. Accordingly, the
RFA’s requirements relating to an initial
and final regulatory flexibility analysis
are not applicable.

Executive Order 12866

The Comptroller of the Currency has
determined that this final rule is not a
significant regulatory action for
purposes of Executive Order 12866.

Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (UMA), Pub. L. 104—4, 109 Stat.
48, applies only when an agency is
required to issue a general notice of
proposed rulemaking or a final rule for
which the agency published a general
notice of proposed rulemaking, 2 U.S.C.
1532. As noted previously, the OCC has
determined, for good cause, that notice
and comment is unnecessary.
Accordingly, the UMA does not require
a budgetary impact analysis.

List of Subjects in 12 CFR Part 32

National banks, Reporting and
recordkeeping requirements.
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Authority and Issuance

For the reasons set forth in the
preamble, part 32 of chapter I of title 12
of the Code of Federal Regulations is
amended as follows:

PART 32—LENDING LIMITS

1. The authority citation for part 32
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 84 and 93a.

2.In §32.2, revise paragraphs
(H(1)(ii), (H(1)(iv), and (m)(1) to read as

follows:

§32.2 Definitions.

* * * * *

(f) * % %

(1) * % %

(iii) Advance funds under a qualifying
commitment to lend, as defined in
paragraph (m) of this section, and

(iv) Advance funds under a standby
letter of credit as defined in paragraph
(s) of this section, a put, or other similar

arrangement.
* * * * *

(m) * % %

(1) In determining whether a
commitment is within the bank’s
lending limit when made, the bank may
deduct from the amount of the
commitment the amount of any legally
binding loan participation commitments
that are issued concurrent with the
bank’s commitment and that would be
excluded from the definition of “loan or
extension of credit”” under paragraph
(k)(2)(vi) of this section.

* * * * *

3.In §32.3:

A. Revise the first sentence of
paragraph (a);

B. Revise the first sentence of
paragraph (b)(1)(i); and

C. Revise the introductory text of
paragraph (b)(5).

The revisions read as follows:

§32.3 Lending limits.

(a) * * * A national bank’s total
outstanding loans and extensions of
credit to one borrower may not exceed
15 percent of the bank’s capital and
surplus, plus an additional 10 percent of
the bank’s capital and surplus, if the
amount that exceeds the bank’s 15
percent general limit is fully secured by
readily marketable collateral, as defined
in §32.2(n). * * *

(b) * * *

(1) * k%

(i) A national bank’s loans or
extensions of credit to one borrower
secured by bills of lading, warehouse
receipts, or similar documents
transferring or securing title to readily
marketable staples, as defined in

§ 32.2(0), may not exceed 35 percent of
the bank’s capital and surplus in
addition to the amount allowed under
the bank’s combined general limit.

* x %

* * * * *

(5) * * * A national bank may renew
a qualifying commitment to lend, as
defined by § 32.2(m), and complete
funding under that commitment if all of
the following criteria are met—
* * * * *

Dated: October 19, 2001.
John D. Hawke, Jr.,
Comptroller of the Currency.
[FR Doc. 01-27413 Filed 10-31-01; 8:45 am|]
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-62—AD; Amendment
39-12490; AD 2001-22-11]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-600, —700, and —800 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Boeing Model 737-600,
—700, and —800 series airplanes, that
currently requires an inspection of the
power distribution panels (PDP) to
verify proper installation of the power
feeder terminals and associated
hardware, and corrective actions, if
necessary. The existing AD also requires
repetitive torque checks of the terminal
attachment screws. This amendment
adds a requirement for repetitive
replacement of the PDP rigid bus
assembly with a new assembly and
provides an optional terminating action
for the repetitive torque checks and the
repetitive replacement of the PDP rigid
bus assembly. This amendment is
prompted by reports of loss of electrical
power from the engine-driven
generators or the auxiliary power unit
due to overheating, melting, and
subsequent failure of the power feeder
terminals at the PDPs. The actions
specified by this AD are intended to
prevent such conditions, which could
result in increased risk of fire and the
loss of electrical power from the
associated alternating current power
source.

DATES: Effective December 6, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
6, 2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Stephen S. Oshiro, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2793; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 99-08-03,
amendment 39-11107 (64 FR 15920,
April 2, 1999), which is applicable to all
Boeing Model 737-600, —700, and —800
series airplanes, was published in the
Federal Register on June 11, 1999 (64
FR 31518). The action proposed to
continue to require an inspection of the
power distribution panels (PDP) to
verify proper installation of the power
feeder terminals and associated
hardware, corrective actions, if
necessary, and repetitive torque checks
of the terminal attachment screws. The
action proposed to add a requirement
for repetitive replacement of the PDP
rigid bus assembly with a new
assembly.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposed Rule

Two commenters concur with the
proposed AD.

Provide Terminating Action

Several commenters ask the FAA to
revise the proposed AD to specify that
replacement of the existing PDP rigid
bus assemblies with new, improved
assemblies terminates the repetitive
torque checks in paragraph (b) and the
repetitive replacements of the PDP rigid
bus assemblies in paragraph (c) of the
proposed AD. Three commenters point
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out that we have previously approved
Boeing Service Bulletin 737-24-1128,
dated April 29, 1999, as an alternative
method of compliance (AMOC) with the
repetitive torque check requirement of
AD 99-08-03. That service bulletin
describes procedures for replacement of
existing rigid bus assemblies on the P91
and P92 PDPs with new, improved
assemblies. One of the commenters
states that the new, improved PDP rigid
bus assemblies incorporate retaining
blocks that are integral to the rigid bus
cover, surround the termination
assemblies, and provide a solid surface
for the termination assemblies to bear
on during installation and removal of
power feeders, thus reducing the load
transmitted through the attachment
screws. The commenters state that
installation of the new, improved PDP
rigid bus assemblies addresses the
unsafe condition in the proposed AD.

The FAA concurs. As noted by the
commenters, replacement of existing
rigid bus assemblies with new,
improved assemblies eliminates the
need for the repetitive replacement of
PDP rigid bus assemblies specified in
paragraph (c) of the proposed AD. Also,
we have previously approved Boeing
Service Bulletin 737—-24—-1128, and have
approved that service bulletin as an
AMOC for the repetitive torque checks
required by AD 99-08-03, which this
AD supersedes. Therefore, we have
done the following in this final rule:

¢ Added a new paragraph (d) to this
AD to state that replacement of existing
PDP rigid bus assemblies with new,
improved PDP rigid bus assemblies
constitutes terminating action for the
requirements of this AD.

* Revised paragraphs (b) and (c) of
this AD to state that the requirements of
those paragraphs only apply until
paragraph (d) of this AD is
accomplished.

* Added a new paragraph (e)(2) to
this AD to state that AMOCs approved
previously in accordance with AD 99—
08-03 are approved for the
corresponding requirements of this AD.
(This provision should have been stated
in the proposed rule but was
inadvertently omitted.)

In a related issue, two commenters
request that we revise the applicability
statement of the proposed AD to remove
airplanes on which improved PDP rigid
bus assemblies have been installed
during production.

We partially concur with this request.
Airplanes equipped with the improved
PDP rigid bus assemblies would not be
subject to this AD. However, we must
consider the possibility that some
airplanes originally delivered with PDPs
having the improved rigid bus

assemblies may have been changed to be
equipped with PDPs having rigid bus
assemblies of the original design. This
could occur as a result of rotation of
spare parts inventories during routine
maintenance replacements. Therefore,
we have revised the applicability
statement of this AD to state that this
AD applies only to Boeing Model 737—
600, —700, and —800 series airplanes
equipped with PDPs bearing any of the
Boeing part numbers in the “Existing
Part Number” column of the table under
paragraph 2.E., “Existing Parts
Accountability,” of Boeing Service
Bulletin 737—24-1128.

Clarify Appropriate Replacement Parts

Two commenters ask us to revise
paragraph (c) of the proposed AD to
clarify appropriate replacement parts.
The commenters question whether we
intend paragraph (c) to require
replacement of existing PDP rigid bus
assemblies with identical parts (i.e.,
parts with the same part number as the
existing parts), or with new, improved
parts (as described in the previous
section above). Both commenters note
that replacement of existing PDP rigid
bus assemblies with new, improved
assemblies should eliminate the need
for the repetitive replacement specified
in paragraph (c).

We concur that we need to clarify
under what circumstances it is
necessary to repeat the replacement of
the PDP rigid bus assembly required by
paragraph (c) of this AD. Therefore, we
have revised paragraph (c) of this final
rule to require repetitive replacement of
the PDP rigid bus assembly with a new
assembly having the same part number
as the removed part. As stated above, we
have also added paragraph (d) to this
AD to state that replacement of existing
PDP rigid bus assemblies with new,
improved rigid bus assemblies
terminates the requirements of this AD.

Ascertain Parts Availability

One commenter requests that we
confirm the availability of replacement
parts from the manufacturer prior to
issuance of this final rule. The
commenter states that, as of the time of
its comment, sufficient replacement
parts have not been available to support
replacement schedules. We have
confirmed that the manufacturer can
support replacement according to the
schedule required by this AD, and no
change to the final rule is necessary in
this regard.

Revise Boeing 737 Configuration
Maintenance and Procedures (CMP)
Document

One commenter requests that we
revise the Extended Twin Engine
Operations (ETOPs) coverage in the
Boeing 737 CMP Document to be
consistent with the provisions of the
proposed AD. The commenter notes
that, while the proposed AD would
require repetitive torque checks of the
attachment screws of the power feeder
terminals every 1,000 flight hours, and
replacement of the PDP rigid bus
assembly with a new assembly within
1,000 flight hours after every eighth
torque check, the Boeing 737 CMP
Document requires repetitive torque
checks every 400 flight hours, with
replacement of the PDP rigid bus
assembly after every fourth check. The
commenter notes that revision of the
ETOPs information in the Boeing 737
CMP Document would provide
consistency for all Boeing 737 “Next
Generation” airplanes.

We do not concur. The torque check
and replacement at the intervals
required by this AD are intended to
ensure that an adequate level of safety
is maintained. However, the more
conservative torque check and
replacement intervals specified in the
Boeing 737 CMP Document are
necessary for airplanes performing
ETOPS. No change to the final rule is
necessary in this regard.

Explanation of Changes Made to
Proposed Rule

Paragraph (a) of the proposed AD
specifies accomplishment of a “general
visual” inspection. To clarify this
inspection requirement, we have added
a note to this final rule that defines that
type of inspection.

Also, the inspection procedure
included in paragraph (a) of AD 99-08—
03, which is restated in paragraph (a) of
this AD, contains several references to
Boeing 737-600, —700, —800, —900
Airplane Maintenance Manual (AMM)
Section 24-21-71/401, Figure 401.
These references have been clarified in
this final rule to refer specifically to
relevant page numbers in AMM Section
24-21-71, Figure 401.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.
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Interim Action

This is considered to be interim
action. The FAA is considering further
rulemaking to require accomplishment
of the optional terminating action
described in this AD. However, the
planned compliance time for this action
is sufficiently long so that notice and
opportunity for prior public comment
will be practicable.

Cost Impact

There are approximately 153 Model
737-600, —700, and —800 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
56 airplanes of U.S. registry will be
affected by this AD.

The actions that are currently
required by AD 99-08-03 take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $6,720, or
$120 per airplane.

The new replacement required by this
AD will take approximately 6 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Required parts will be provided by the
manufacturer at no cost to the operators.
Based on these figures, the cost impact
of the replacement required by this AD
on U.S. operators is estimated to be
$20,160, or $360 per airplane, per
replacement cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) Is not a

“significant regulatory action” under
Executive Order 12866; (2) is not a
““significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11107 (64 FR
15920, April 2, 1999), and by adding a
new airworthiness directive (AD),
amendment 39-12490, to read as
follows:

2001-22-11 Boeing: Amendment 39-12490.
Docket 99-NM—62—AD. Supersedes AD
99-08-03, Amendment 39-11107.

Applicability: Model 737-600, —700, and
—800 series airplanes, equipped with power
distribution panels (PDP) bearing any of the
Boeing part numbers in the “Existing Part
Number” column of the table under
paragraph 2.E., “Existing Parts
Accountability,” of Boeing Service Bulletin
737-24-1128, dated April 29, 1999;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overheating, melting, and
subsequent failure of the power feeder
terminals, which could result in increased
risk of fire and the loss of electrical power
from the associated alternating current power
source, accomplish the following:

Restatement of Requirements of AD 99-08-
03, Amendment 39-11107

Initial Inspection

(a) Within 90 days after April 19, 1999 (the
effective date of AD 99-08-03, amendment
39-11107): Perform a one-time general visual
inspection to verify proper installation of the
power feeder terminals and associated
hardware located in power distribution
panels (PDP) P91 and P92, in accordance
with the following procedures: Using a
flashlight, inspect each of the six power
feeder terminals by looking into the access
holes located in the plastic cover of the rigid
bus assembly. The holes are located on the
aft face of PDPs P91 and P92. (Refer to the
Boeing 737-600, =700, —800, —900 Airplane
Maintenance Manual (AMM), Section 24—21—
71, Page 402, Figure 401 (Sheet 1), for the
location of PDP P91 and P92.) On PDP P91,
the holes are adjacent to terminal blocks
TB5001 and TB5002. On PDP P92, the holes
are adjacent to terminal blocks TB5005 and
TB5006. There are a total of six holes per
PDP. (Refer to the Boeing 737-600, —700,
—800, -900 AMM, Section 24-21-71, Page
403, Figure 401 (Sheet 2), for the location of
the access holes on the PDPs.) Note that
although each PDP has nine power feeder
terminals, only the six terminals adjacent to
the access holes require inspection. Verify
that the power feeder terminal is properly
installed and held in place on the busbar by
the No. 8 socket head cap screw, and verify
that the cap screw is inserted into the hole
in the terminal. For the proper power feeder
terminal and screw buildup, refer to the
Boeing 737-600, —700, —800, —900 AMM,
Chapter 24-21-71, Page 405, Figure 401
(Sheet 4). The subject power feeder terminal
is identified as item (7) and the cap screw as
item (12). This visual inspection does not
require loosening or removing any fasteners.
The inspection may require looking through
the access hole at a slight angle to see the
terminal clearly. The terminal can be
identified by its shiny metal finish; the
current transformer behind the terminal
block is made of plastic with a flat black
finish. If the power feeder terminal and No.
8 socket head cap screw are not assembled
as shown in Boeing 737-600, —700, —800,
—900 AMM, Section 24-21-71, Page 405,
Figure 401 (Sheet 4): Prior to further flight,
replace the rigid bus assembly with a new
assembly, in accordance with the procedures
specified in Boeing 737-600, —700, —800,
—900 AMM, Section 24-21-22.

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
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access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

Repetitive Torque Check

(b) Concurrent with the accomplishment of
the requirements of paragraph (a) of this AD:
Perform a torque check of the attachment
screws of the power feeder terminals in
accordance with the procedures specified in
Boeing Maintenance Tip 737 MT 24—-003,
dated May 14, 1998. Repeat the torque check
thereafter at intervals not to exceed 1,000
flight hours, in accordance with the
maintenance tip, until paragraph (d) of this
AD is accomplished.

New Requirements of This AD

Repetitive Replacement

(c) Within 1,000 flight hours after
accomplishment of the eighth torque check
required by paragraph (b) of this AD: Replace
the PDP rigid bus assemblies with new
assemblies having the same part numbers as
the removed assemblies, in accordance with
the procedures specified in Boeing 737-600,
—700, —800, —900 AMM, Chapter 24-21-22.
Repeat the replacement thereafter within
1,000 flight hours after every eighth torque
check required by paragraph (b) of this AD,
in accordance with the procedures specified
in the AMM, until paragraph (d) of this AD
is accomplished.

Optional Terminating Action

(d) Replacement of existing PDP rigid bus
assemblies with new, improved PDP rigid
bus assemblies having part number 1032181—
2 or 1032185-2, as applicable, according to
Boeing Service Bulletin 737-24-1128, dated
April 29, 1999, constitutes terminating action
for the requirements of this AD.

Alternative Methods of Compliance

(e)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
99-08-03, amendment 39-11107, are
approved as alternative methods of
compliance for the corresponding
requirements of this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) The actions required by paragraph (b)
of this AD shall be done in accordance with
Boeing Maintenance Tip 737 MT 24-003,

dated May 14, 1998. The optional
terminating action, if accomplished, shall be
done in accordance with Boeing Service
Bulletin 737-24-1128, dated April 29, 1999.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(h) This amendment becomes effective on
December 6, 2001.

Issued in Renton, Washington, on October
23, 2001.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-27187 Filed 10-31-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-395—-AD; Amendment
39-12492; AD 2001-22-13]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-100, —200, —-300, —400, and
—500 Series Airplanes; and Model 747,
757,767, and 777 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737—
100, —200, —300, —400, and —500 series
airplanes; and certain Boeing Model
747,757,767, and 777 series airplanes;
that requires replacing the rudder pedal
pushrod fasteners for both the captain’s
and first officer’s pedal assemblies with
new, improved fasteners. This action is
necessary to prevent loss of rudder
control due to improperly torqued
fasteners that connect the pushrod to
the rudder pedal assembly, which could
result in loss of controllability of the
airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective December 6, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
6, 2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Barbara Mudrovich, Aerospace
Engineer, Systems and Equipment
Branch, ANM-130S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2983;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Model 737—
100, —200, —300, —400, and —500 series
airplanes; and Model 747, 757, 767, and
777 series airplanes; was published in
the Federal Register on April 20, 2001
(66 FR 20218). That action proposed to
require replacing the rudder pedal
pushrod fasteners for both the captain’s
and first officer’s pedal assemblies with
new, improved fasteners.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule; a second commenter
states that it has no technical objection
and intends to accomplish the proposed
actions; and a third commenter states no
objection to the proposed rule.

Refer to Additional Sources of Service
Information

Two commenters request that the
FAA revise Table 2 of the proposed AD
to refer to Boeing Service Bulletin 767—
27A0159, Revision 1, dated April 5,
2001, as an acceptable source of service
information for the actions in paragraph
(a) of the proposed AD. (The proposed
AD refers to the original issue of Boeing
Alert Service Bulletin 767-27A0159,
dated June 10, 1999, as an acceptable
source of service information for
accomplishment of the actions in
paragraph (a) of the proposed rule on
affected Model 767 series airplanes.)
One of the commenters also requests
that we add a new note similar to Note
2 to cover incorporation of Boeing
Service Bulletin 767-27A0159, Revision
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1, as acceptable for compliance with the
proposed AD.

We concur with the commenters’
request to reference Boeing Service
Bulletin 767-27A0159, Revision 1, in
Table 2 of this AD and have revised
Table 2 accordingly. Since we are
making this change, we find that there
is no need to add a new note similar to
Note 2 of this AD to the final rule as one
of the commenters suggested.

One commenter also asks us to revise
Table 1 under the applicability
statement of the proposed AD to refer to
Boeing Alert Service Bulletin 737—
27A1214, dated April 8, 1999, and
Boeing Service Bulletin 767-27A0159,
Revision 1. (Table 1 of the proposed AD
lists Boeing Service Bulletin 737-
27A1214, Revision 1, dated July 1, 1999,
as the applicable service bulletin listing
affected Model 737-100, —200, —300,
—400, and ““500 series airplanes; and the
original issue of Boeing Alert Service
Bulletin 767-27A0159, as the applicable
service bulletin listing affected Model
767 series airplanes.) The same
commenter also asks that we revise
Table 2 of the proposed AD to refer to
Boeing Alert Service Bulletin 737—
27A1214, dated April 8, 1999. The
commenter’s rationale for these requests
is that these service bulletins provide
for the incorporation of the improved
fasteners and compliance with the
proposed action.

We do not concur that any change is
necessary. Comparison of the effectivity
listings of the original issue and
Revision 1 of Boeing Service Bulletins
737-27A1214 and 767-27A0159 show
that both issues of these service
bulletins list the same affected airplane
line numbers. Thus, we find that
revising Table 1 as the commenter
suggests would add no value and may
be confusing for operators. No change to
the final rule is necessary in this regard.

In addition, because Note 2 of this AD
already states that the original issue of
Boeing Alert Service Bulletin 737—
27A1214 is acceptable for compliance
with the applicable action in this AD,
we find no need to also list that service
bulletin in Table 2 of this AD. No
change to this final rule is necessary in
this regard.

Issue Action as a Supersedure of AD
98-13-12 R1

One commenter suggests that the
proposed AD should supersede AD 98—
13—-12 R1, amendment 39-10930 (63 FR
68165, December 10, 1998). The
commenter states that the proposed
actions in this AD remove the unsafe
condition addressed by AD 98-13-12
R1. The commenter also notes that
operators cannot comply with both AD

98-13-12 R1 and the proposed AD
because this proposed AD requires
rudder pedal pushrod fasteners to be
torqued at a lower value than that
required by AD 98-13-12 R1. The
commenter is concerned that operators
will need to request alternative methods
of compliance for both of these ADs.

We do not concur with the request to
supersede AD 98-13—-12 R1. That AD
requires a one-time inspection to detect
discrepancies of the fasteners that
connect the pushrods to the rudder
pedal assemblies, and corrective
actions, if necessary, on certain Boeing
Model 737, 747, 757, 767, and 777 series
airplanes. The actions in that AD are
intended to prevent loss of rudder
control, jamming of the rudder system,
uncommanded movement of the rudder
system, and consequent reduced
controllability of the airplane.
Corrective actions in that AD include
tightening nuts and bolts to specified
torque limits, installing missing
fasteners, and replacing incorrectly
installed fasteners with new fasteners,
as applicable. This new AD requires
replacement of existing rudder pedal
pushrod fasteners for both the captain’s
and first officer’s pedal assemblies with
new, improved fasteners that use self-
locking, castellated nuts and cotter pins
through the bolts for nut retention. We
consider the actions in this AD to
provide an improved level of safety over
that provided by the actions in AD 98—
13-12 R1.

Since the compliance time for the
actions required by AD 98-13-12 R1 (90
days after July 6, 1998, which is the
effective date of AD 98-13-12,
amendment 39-10600 (63 FR 33246,
June 17, 1998)) has passed, most
airplanes should already be in
compliance with that AD. However, we
find that accomplishment of the
requirements of that AD is necessary in
the event that an affected airplane is
added to the U.S. Register. In that event,
we find that accomplishment of
paragraph (a) of this AD before the
airplane is added to the U.S. Register is
acceptable for compliance with AD 98—
13-12 R1. We have added a new
paragraph (b) to this AD (and reordered
subsequent paragraphs) accordingly.

With regard to the commenter’s
perceived need for operators to apply
for an alternative method of compliance,
we note that, once the new, improved
fasteners are installed according to this
AD, the torque requirements for the old
fasteners referenced in AD 98-13-12 R1
no longer apply. Further, the actions in
this AD are not considered “terminating
action” for AD 98-13-12 R1 because
that AD did not contain any repetitive

actions to terminate. No change to this
final rule is necessary in this regard.

Extend Compliance Time

One commenter requests that we
extend the compliance time for the
proposed requirements from 18 to 36
months after the effective date of this
AD. The commenter’s rationale is that
there have been very few reports of
disconnection of the rudder pedal
pushrod from the rudder pedal
assembly, and all affected airplanes
have previously been inspected per AD
98-13-12 R1.

We do not concur. In developing an
appropriate compliance time for this
AD, we considered the manufacturer’s
recommendation, as well as the degree
of urgency associated with addressing
the subject unsafe condition, the average
utilization of the affected fleet, and the
small amount of time necessary to
perform the inspection (one hour). We
have also considered that the service
bulletins have been available for some
time, and many operators have already
accomplished the required actions. In
light of all of these factors, the FAA
finds an 18-month compliance time for
completing the required actions to be
warranted, in that it represents an
appropriate interval of time wherein
airplanes will be able to continue to
operate without compromising safety,
and the majority of operators will be
able to do the required work during a
scheduled maintenance visit. No change
to the final rule is necessary in this
regard.

Revise Cost Impact Estimate

One commenter requests that the FAA
revise the proposed rule to increase the
cost estimate. The commenter states that
it has compiled its own cost estimate for
this inspection, based on actual direct
costs incurred, and estimates the costs
associated with the proposed AD as
$125.76 for labor and $226.00 for
materials per airplane, for a total of
$351.76 per airplane.

We do not concur with the request.
With regard to the number of work
hours necessary to accomplish the
actions in this AD, the cost impact
information describes only the “direct”
costs of the specific actions required by
this AD. The number of work hours
necessary to accomplish the required
actions, specified as 1 work hour in the
cost impact information below, was
provided to the FAA by the
manufacturer based on the best data
available to date. This number
represents the time necessary to perform
only the actions actually required by
this AD. The FAA recognizes that, in
accomplishing the requirements of any
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AD, operators may incur “incidental”
costs in addition to the “direct” costs.
The cost analysis in AD rulemaking
actions, however, typically does not
include incidental costs, such as the
time required to gain access and close
up, planning time, or time necessitated
by other administrative actions. Because
incidental costs may vary significantly
from operator to operator, they are
almost impossible to calculate.

With regard to the cost of materials,
the cost of parts necessary to
accomplish the required actions,
specified as approximately $75 in the
cost impact information below, was
provided to the FAA by the
manufacturer based on the best data
available to date. The commenter did
not specify what materials its cost
estimate included, so it is impossible for
the FAA to know the reason for the
difference between our cost estimate
and the commenter’s. No change to the
final rule is necessary in this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 6,097 Model
737-100, —200, —300, —400, and —500
series airplanes; and Model 747, 757,
767, and 777 series airplanes; of the
affected design in the worldwide fleet.
The FAA estimates that 2,338 airplanes

of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$75 per airplane. Based on these figures,
the cost impact of this AD on U.S.
operators is estimated to be $315,630, or
$135 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2001-22-13 Boeing: Amendment 39-12492.
Docket 2000-NM—-395—-AD.

Applicability: Model 737100, —200, =300,
—400, and —500 series airplanes; and Model
747,757,767, and 777 series airplanes; as
listed in the following applicable Boeing
service bulletin specified in the following
table; certificated in any category:

TABLE 1.—APPLICABLE SERVICE BULLETINS

Model Service bulletin Revision level Date
Boeing Service Bulletin 737—-27A1214 ........cccoovevvieieeneene 1 o July 1, 1999.
Boeing Alert Service Bulletin 747-27A2373 ......cccccovvvvennnnen. Original ............. June 24, 1999.
Boeing Alert Service Bulletin 757-27A0129 .... Original ... March 25, 1999.
Boeing Alert Service Bulletin 767-27A0159 .... Original ... June 10, 1999.
Boeing Alert Service Bulletin 777-27A0030 .........cccccvvernnee. Original ............. April 1, 1999.
Note 1: This AD applies to each airplane repair on the unsafe condition addressed by =~ Replacement

identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or

this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of rudder control due to
improperly torqued fasteners that connect the
pushrod to the rudder pedal assembly, which
could result in loss of controllability of the
airplane, accomplish the following:

(a) Within 18 months after the effective
date of this AD: Replace the rudder pedal
pushrod fasteners for both the captain’s and
first officer’s pedal assemblies with new,
improved fasteners that use self-locking,
castellated nuts and cotter pins through the
bolts for nut retention, per the applicable
Boeing service bulletin listed in the following
table:
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TABLE 2.—APPLICABLE SERVICE BULLETINS

Model Service bulletin Revision level Date
Boeing Service Bulletin 737-27A1214 ........ccocovevciiiiienien. 1 o July 1, 1999.
Boeing Alert Service Bulletin 747-27A2373 .... Original June 24, 1999.
Boeing Alert Service Bulletin 757-27A0129 ... Original March 25, 1999.
Boeing Alert Service Bulletin 767-27A0159 .... Original June 10, 1999.
Boeing Service Bulletin 767-27A0159 ............. 1 April 5, 2001.
Boeing Alert Service Bulletin 777—-27A0030 ........cccccceeveenne. Original April 1,1999.

Note 2: Replacement actions that include
replacing the rudder pedal pushrod fasteners
for both the captain’s and first officer’s pedal
assemblies with new, improved fasteners,
which use self-locking, castellated nuts and
cotter pins through the bolts for nut
retention, accomplished before the effective
date of this amendment, per Boeing Alert
Service Bulletin 737-27A1214, dated April 8,
1999, are considered acceptable for
compliance with the applicable actions
specified in this amendment.

Compliance With AD 98-13-12 R1

(b) Accomplishment of the requirements of
paragraph (a) of this AD before the airplane
is added to the U.S. Register is acceptable for
compliance with AD 98-13-12 R1,
amendment 39-10930.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Boeing Service Bulletin 737-27A1214,
Revision 1, dated July 1, 1999; Boeing Alert
Service Bulletin 747-27A2373, dated June
24, 1999; Boeing Alert Service Bulletin 757—
27A0129, dated March 25, 1999; Boeing Alert
Service Bulletin 767-27A0159, dated June
10, 1999; Boeing Service Bulletin 767—
27A0159, Revision 1, dated April 5, 2001; or
Boeing Alert Service Bulletin 777-27A0030,
dated April 1, 1999; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,

Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.
Effective Date

(f) This amendment becomes effective on
December 6, 2001.

Issued in Renton, Washington, on October
24, 2001.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-27215 Filed 10—-31-01; 8:45 am)]
BILLING CODE 4910-13-U

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 41
RIN 3038-AB87

Listing Standards and Conditions for
Trading Security Futures Products

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) is promulgating rules
41.21 through 41.25 under the
Commodity Exchange Act (“CEA”).1
These rules relate to new statutory
provisions enacted by the Commodity
Futures Modernization Act of 2000
(“CFMA”) 2 that specify listing
standards and conditions for trading of
security futures products. These rules
also establish requirements related to
the self-certification of rules and rule
amendments, reporting of data,
speculative position limits, and special

provisions relating to contract design for
cash settlement and physical delivery of

security futures products.

EFFECTIVE DATE: November 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Richard A. Shilts, Acting Director,
Division of Economic Analysis; Thomas
M. Leahy, Jr., Financial Instruments
Unit Chief, Division of Economic

17 U.S.C. 1 et seq.
2Pub. L. No. 106-554, 114 Stat. 2763 (December
21, 2000).

Analysis; or Gabrielle A. Sudik,
Attorney, Office of the General Counsel,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5000. E-
mail: (RShilts@cftc.gov),
(TLeahy@cftc.gov), or
(GSudik@cftc.gov).

SUPPLEMENTARY INFORMATION: The
Commodity Futures Trading
Commission today promulgates new
rules 41.21 through 41.25 under 17 CFR
part 41, pursuant to the CEA as
amended by the Commodity Futures
Modernization Act of 2000 (7 U.S.C. 1
et seq., as amended by Appendix E of
Pub. L. No. 106-554, 114 Stat. 2763).

I. Background

A. Overview

On December 21, 2000, the CFMA
was signed into law. Among other
things, the CFMA lifted the ban on
single stock and narrow-based stock
index futures (“security futures”).3 In
addition, the CFMA established a
framework for the joint regulation of
security futures products? by the CFTC
and the Securities and Exchange
Commission (“SEC”).5 Section

3 See Section 251(a) of the CFMA. This trading
previously was prohibited by Section 2(a)(1)(B)(v)
of the CEA.

4The term “‘security futures product” is defined
in Section 1a(32) of the CEA and Section 3(a)(56)
of the Exchange Act to mean “a security future or
any put, call, straddle, option, or privilege on any
security future.” The term ‘“‘security future” is
defined in Section 1a(31) of the CEA and Section
3(a)(55)(A) of the Exchange Act to include futures
contracts on individual securities and on narrow-
based security indexes. The term ‘“‘narrow-based
security index” is defined in Section 1a(25) of the
CEA and Section 3(a)(55)(B) of the Exchange Act.
Because the CFMA also provides that options on
security futures cannot be traded until at least
December 21, 2003, security futures are the only
security futures product that may be available for
trading until that date.

5The CFMA also prescribes the dates on which
security futures trading can commence.
Specifically, trading on a principal-to-principal
basis between eligible contract participants was not
permitted until August 21, 2001, and retail
transactions cannot commence until December 21,
2001. Both starting dates are conditioned upon the
registration of a futures association as a national
securities association under the Exchange Act. See
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2(a)(1)(D) of the CEA and Section 6(h)
of the Securities Exchange Act of 1934,
as amended by the CFMA, provide that
in order for a board of trade to list
security futures products, the security
futures products and the securities
underlying the security futures products
must meet a number of standards and
conditions termed “listing standards.”

Security futures products may be
traded on any board of trade that is
designated as a contract market by the
Commission pursuant to Section 5 of
the CEA or that is registered with the
Commission as a derivatives transaction
execution facility (“DTEF”) pursuant to
Section 5a of the CEA. In addition,
Section 5f(a) of the CEA permits certain
entities that are otherwise regulated by
the SEC to be designated contract
markets for the limited purpose of
trading security futures products.
Specifically, any board of trade that is
registered with the SEC as a national
securities exchange pursuant to Section
6(a) of the Exchange Act, is registered
with the SEC as a national securities
association pursuant to Section 15A(a)
of the Exchange Act, or is an alternative
trading system (“ATS”) as defined by
Section 1a(1) of the CEA shall be a
designated contract market in security
futures products if certain conditions
are met.6

On July 20, 2001, the Commission
published for comment proposed rules
41.21 through 41.25,7 which addressed
issues related to listing standards and
established uniform requirements
related to position limits, as well as
provisions to minimize the potential for
manipulation and disruption to the
futures markets and underlying
securities markets.8 The proposed rules
also related to the allowable types of
securities underlying security futures
products; settlement procedures; who
may deal in security futures products;
restrictions on dual trading; and rules

Section 202(a) of the CFMA; Section 6(g)(5) of the
Exchange Act.

6 See 66 FR 44960 (August 27, 2001). In that
notice, the Commission adopted new regulations
that provide notice registration procedures for a
national securities exchange, a national securities
association, or an alternative trading system to
become a designated contract market in security
futures products. By registering with the
Commission, a national securities exchange, a
national securities association, or an alternative
trading system is, by definition, a designated
contract market for purposes of trading security
futures products. Hence, references in these rules to
designated contract markets include notice
designated contract markets, except where
otherwise noted.

7 See 66 FR 37932 (July 20, 2001).

8 Additional rules related to trading halts and the
cash settlement of security futures products were
proposed in a joint rulemaking by the Commission
and the SEC. See 66 FR 45903 (August 30, 2001).

governing surveillance, audit trails,
trading halts, and margin requirements.
It should be noted that in addition to
satisfying the listing standards of the
CEA, security futures products must
conform to listing standards that a
national securities exchange or national
securities association files with the SEC
under Section 19(b) of the Exchange
Act.? In addition, Section 6(h)(3)(C) of
the Exchange Act imposes the
additional requirement that the
exchange or association’s listing
standards for security futures products
must be no less restrictive than
comparable listing standards for
security options. On September 5, 2001,
the SEC issued guidance for boards of
trade as to the listing standards that
would satisfy this requirement.10

B. The Proposed Rules

The Commission proposed rule 41.21
to address the statutory requirements for
securities that may underlie security
futures products.1* Under the proposed
rules, eligible securities must be
securities registered pursuant to Section
12 of the Exchange Act and must be
common stock or other equity securities
as the Commission and the SEC deem
appropriate. The proposed rules further
provided that the securities must
conform to any listing standards the
designated contract market or registered
DTEF files with the SEC.

The Commission proposed rule 41.22
to make it unlawful for a designated
contract market or registered DTEF to
list for trading or execution a security
futures product unless it provided the
Commission with a certification that the
security futures product and the board
of trade meet specified requirements set
forth in the CEA.12 Accordingly,
proposed rule 41.22 would require
designated contract markets and
registered DTEFs to certify that they
meet the requirements of Section
2(a)(1)(D)(@i) of the CEA. That rule
required certifications regarding the
types of securities underlying security
futures products; the payment and
delivery of security futures products;
who may trade security futures
products; dual trading; anti-
manipulation provisions; coordinated
surveillance; audit trails; trading halts;
and margin requirements.

With respect to the coordinated
surveillance requirement, Section

9 See Section 6(h)(2) of the Exchange Act.

10 See Division of Market Regulation Staff Legal
Bulletin No. 15 (September 5, 2001). The Staff Legal
Bulletin is available on the SEC’s website at
http://www.sec.gov/interps/legal/mrslb15.htm.

11 See Sections 2(a)(1)(D)(i)(I) and (III) of the CEA,
as created by Section 251 of the CFMA.

12 See Section 2(a)(1)(D)(vii) of the CEA.

2(a)(1)(D)(1)(VII) of the CEA requires
designated contract markets and
registered DTEFs on which security
futures products are traded to
coordinate surveillance with markets
that trade the underlying security or any
related security, in order to detect
manipulation and insider trading. This
requirement was proposed to be
implemented by paragraph (g) of
proposed Section 41.22, which would
require that a board of trade certify that
it is a full member of the Intermarket
Surveillance Group (the “ISG”).13
Proposed rule 41.23 described the
procedures for filing documents with
the Commission before a designated
contract market or registered DTEF
could trade a security futures product.
Specifically, proposed rule 41.23(a)
described the documents that must be
filed with the Commission, including
documents and certifications required
by proposed rules 41.22 and 41.25.
Proposed rule 41.23(b) described the
procedures for voluntary submission by
designated contract markets and
registered DTEFs for Commission
approval of security futures products, as
permitted by Section 5c¢(c)(2) of the
CEA. The proposed rule noted that
notice designated contract markets are
not permitted to request Commission
approval of security futures products,
since they are exempt from the
provisions of 5¢ of the CEA by virtue of
Section 5f(b)(1)(D) of the CEA.
Proposed rule 41.24 required
designated contract markets (including
notice designated contract markets) and
registered derivatives clearing
organizations to file with the
Commission a copy of any rule or rule
amendment. Proposed paragraph (b)
mandated that the procedures of
paragraph (a) also apply to the self-
certification of rules relating to security
futures products by registered DTEFs,
notwithstanding the provisions of rule
37.7. Proposed paragraph (c) allowed a
designated contract market, registered

13 The Intermarket Surveillance Group was
created under the auspices of the SEC in 1983 as
a forum to ensure that national securities exchanges
and national securities associations adequately
share surveillance information and coordinate
inquiries and investigations designed to address
potential intermarket manipulations and trading
abuses. All national securities exchanges and
national securities associations are full members of
the ISG. Full members routinely share a great deal
of surveillance and investigatory information, and
this framework has proven to be an essential
mechanism to ensure that there is adequate
information sharing and investigatory coordination
for potential intermarket manipulations and trading
abuses. In view of the growth of stock index futures
contracts, since 1987, several futures exchanges and
non-U.S. exchanges and associations have become
affiliate members of the ISG. Affiliate members are
required to share information on a more limited
basis with the ISG.
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DTEF, or registered derivatives clearing
organization to submit rules for
Commission approval, as permitted by
Section 5c¢(c)(2) of the CEA. However,
under the proposed rule, notice
designated contract markets would not
be permitted to request Commission
approval of rules, since Section 5f of the
CEA exempts these entities from Section
5c¢(c)(2) of the CEA.

Proposed rule 41.25 established
requirements related to data reporting,
trading halts, speculative position
limits, and certain contract design
features related to the settlement of
security futures products. The
Commission proposed paragraph (a)(1)
of rule 41.25 to require designated
contract markets and registered DTEFs
to comply with Part 16 of the
Commission’s regulations regarding the
daily reporting of market data.
Paragraph (a)(2) was reserved for the
establishment of rules providing for
trading halts for security futures
products, which the Commission and
the SEC jointly proposed in a separate
release.14

Paragraph (a)(3) of proposed rule
41.25 required designated contract
markets and registered DTEFs to adopt
speculative position limits or position
accountability rules for listed security
futures products. The level of the
position limit and whether a position
limit is required would depend upon
the trading activity and capitalization of
the security or securities underlying the
security futures product.

Paragraph (b) of proposed rule 41.25
established requirements for security
futures products that are cash settled.
Paragraph (b) was, in part, reserved for
rules relating to acceptable cash
settlement prices of security futures
products. In this regard, in a separate
release, the Commission and the SEC
jointly proposed rules relating to the
acceptable procedures for setting cash
settlement prices for security futures
products.?5 Proposed paragraph (c) of
rule 41.25 established requirements
related to security futures products that
are settled by physical delivery of the
underlying security or securities.

C. Overview of Comments and Final
Rules

The Commission received four letters
in response to its request for comment
on the proposed rules.16 Generally, the

14 The proposed rules relating to trading halts for
security futures products can be found at 66 FR
45903 (August 30, 2001).

15 The proposed rules relating to cash settlement
for security futures products can be found at 66 FR
45903 (August 30, 2001).

16 Comments were provided by the Chicago
Mercantile Exchange (“CME”) on August 20, 2001,

commenters supported the proposed
rules, but objected to, or offered
suggested modifications relating to,
several individual provisions or
requirements.

Except to the extent discussed below,
the Commission will adopt the rules as
proposed. The Commission has
carefully considered the commenters’
views on the proposed rules and has
adopted several revisions to the
proposed rules consistent with those
comments.

1. Rule 41.21: Securities Eligible To
Underlie Security Futures Products

AMEX suggested that the types of
securities underlying security futures
products should include exchange-
traded funds (“EFTs”), trust issued
receipts (““TIRs”’), American Depositary
Receipts (“ADRs”), and closed-end
registered investment companies
(“subject securities”’). AMEX argued
that these products are functionally
comparable to common stock in the
sense that they represent shares of
securities that are registered under
Section 12 of the Exchange Act.

The Commission and the SEC agree
that ADRs are eligible securities for
purposes of rule 41.21 under certain
conditions. In this regard, on August 20,
2001, the Commission and the SEC
issued a joint order modifying the
requirements regarding securities
underlying security futures products. In
CEA and Section 6(h)(4)(A) of the
Exchange Act, the Commissions
modified the criteria in Section
2(a)(1)(D)(I) and (III) of the CEA and
Sections 6(h)(3)(A) and (D) of the
Exchange Act regarding the securities
eligible for underlying security futures
products. The order permits a
depositary share, as defined in
Exchange Act rule 12b-2,17 to underlie
a security future and be a component of
a narrow-based security index, provided
that two conditions are met: (1) The
securities underlying the depositary
share are registered pursuant to Section
12 of the Exchange Act and (2) the
depositary share is registered under the
Securities Act of 1933 on Form F-6.

Regarding ETFs, TIRs, and “‘subject
securities,” the Commission and the
SEC will consider separately the
AMEX’s request to allow these other
securities to underlie security futures
products. The Commission and the SEC
will also consider what eligibility
criteria and listing standards would be
appropriate for such other underlying

the Chicago Board Options Exchange (“CBOE”) on

August 20, 2001, the American Stock Exchange

(“AMEX”) on August 31, 2001, and the Intermarket

Surveillance Group (“ISG”) on September 10, 2001.
1717 CFR 240.12b-2.

securities. The Commission and the SEC
may seek public comment prior to
issuing any orders regarding these
securities.

Finally, the Commission has clarified
the text of rule 41.21 to more clearly
state that requirements for listing
securities as security futures products
relate to the security or securities that
underlie security futures contracts.

2. Rule 41.22(d): Who May Trade
Security Futures Products

CBOE noted that proposed rule
41.22(d), which lists the persons and
entities who may trade or offer security
futures products, does not encompass
everyone who currently trades on the
floor of CBOE; notably, some market
makers. The proposed rule provided
that only five categories of persons may
trade security futures products, “except
to the extent otherwise permitted under
the Securities Exchange Act of 1934 and
the rules and regulations thereunder
* * * The rule was drafted in such a
manner because Section 2(a)(1)(D)@1)(V)
of the CEA explicitly provides that only
futures commission merchants,
introducing brokers, commodity trading
advisors, commodity pool operators or
associated persons subject to suitability
rules comparable to those of a national
securities association registered
pursuant to Section 15A(a) of the
Exchange Act may solicit, accept orders
for, or otherwise deal in any transaction
in or in connection with security futures
products. By including the language
“except to the extent otherwise
permitted under the Securities
Exchange Act of 1934 and the rules and
regulations thereunder * * *” the
Commission intended to encompass
within the rule all persons and entities
that are allowed to trade security futures
products under the Exchange Act and
its rules and regulations.

The Commission notes that brokers
and dealers registered with the SEC may
notice-register with the Commission to
become futures commission merchants
or introducing brokers.181In addition, it
should be noted that associated persons
of notice-registered futures commission
merchants or introducing brokers are
exempt from registration pursuant to
Section 4k(5) of the CEA. These persons,
however, are presumably permitted to

18 Section 4f of the CEA, as amended by Section
252(b) of the CFMA, allows brokers and dealers
registered with the SEC to register with the
Commission as futures commission merchants or
introducing brokers so long as they adhere to
certain requirements regarding transactions in
connection with security futures products. The
Commission adopted rules regarding the procedures
for brokers or dealers to notice-register as a futures
commission merchant or introducing broker. See 66
FR 43080 (August 17, 2001).
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trade security futures products under
the Exchange Act, and therefore qualify
for certification under rule 41.22(d).

3. Rule 41.22(g): Required Membership
in the Intermarket Surveillance Group

Three commenters expressed concern
about the provision in proposed rule
41.22(g) that would require boards of
trade trading security futures products
to be full members of the Intermarket
Surveillance Group in order to meet the
coordinated surveillance requirement of
Section (2)(a)(1)(D)(i)(VII) of the CEA.19
The Intermarket Surveillance Group
expressed its belief that requiring ISG
membership in order to trade security
futures products went beyond the
requirements of the CFMA, exceeds the
Commission’s authority, and is
potentially anti-competitive. The ISG
noted that membership in the ISG is not
automatic, and one current member
could effectively veto membership by an
applicant and thus could preclude
trading of security futures products by
such interested board of trade. The ISG
expressed strong support for a rule that
would ensure coordinated surveillance
among markets and noted a willingness
to work with the Commission in
fostering effective surveillance
coordination; however, it stated that
rule 41.22(g) as proposed was an
inappropriate means of achieving
coordinated surveillance.

CME also expressed concern that not
all boards of trade would be accepted as
full members of the ISG, or that they
may not be accepted quickly enough so
that the boards of trade could
commence trading security futures
products when allowed to do so under
the CFMA. CME suggested that the final
rule include a grace period for boards of
trade that have affiliate membership
status and have applied for full
membership and have satisfied the
membership criteria applicable to
national securities exchanges but have
not yet been formally accepted.

AMEX indicated that the CFTC lacked
the statutory authority to compel all
boards of trade that wish to trade
security futures products to be full
members of the ISG. Furthermore,
AMEX pointed out that a board of trade
may only become a member of the ISG
with the unanimous approval of all of
its members. Thus, membership is not
guaranteed, and in any case, the
application process may be lengthy.

In light of the foregoing concerns
regarding the full ISG membership
requirement in proposed rule 41.22(g),
the Commission has determined to defer
consideration of this matter at this time.

19CME, AMEX and ISG.

The final rule published today simply
sets forth the requirement that a board
of trade certify that it has in place
procedures for coordinated surveillance.
The Commission and the SEC are
addressing the appropriate means of
ensuring that this statutory requirement
is satisfied, and the Commissions will
consider whether it is appropriate to
publish final rules related to the
coordinated surveillance requirement of
the CEA and the Exchange Act in a
separate joint rulemaking related to
trading halts and requirements for cash
settlement.20 All comments received by
the Commission regarding membership
in the ISG in response to the instant
rulemaking will be considered by both
agencies in the promulgation of the final
joint release. Further, the Commission
would welcome additional comment
concerning membership in the ISG in
response to the joint rule proposal.

4. Rules 41.22(g), 41.22(h), and 41.22(i):
Certifications Required by Alternative
Trading Systems

CBOE raised a point applicable to
proposed rules 41.22(g), (h), and (i)—
namely, that the exception to the
required certifications for the listing
standards in these rules should only
apply to alternative trading systems that
are members of a national securities
exchange or national securities
association; and that the exception, by
the terms of the CEA, should not apply
to national securities exchanges or
national securities associations
themselves.

After considering this comment, the
Commission has revised proposed rules
41.22(g), (h), and (i) to clarify what
entities are exempt from making the
certifications required by those rules,
consistent with the language of the CEA
and the Exchange Act. The final rules
exempt only alternative trading systems
from making these three certifications.
Furthermore, the rules are clarified to
exempt only those alternative trading
systems that are members of either
national security exchanges that have
the required procedures in place, or
national security associations that have
the required procedures in place.

5. Rules 41.22(i) and 41.25(a)(2):
Trading Halts

CBOE stated that proposed rule
41.22(i) should be clarified to explain
whether the circuit breakers already in
place on boards of trade are sufficient to
satisfy the proposed rules regarding
trading halts. The Commission notes
that proposed rule 41.25(a)(2) was
reserved to set forth requirements

20 See 66 FR 45903.

regarding trading halts. As with
requirements related to cash settlement
procedures for security futures
products, proposed rules related to
trading halt requirements were set forth
in a separate joint rulemaking by the
Commission and the SEC.2! This CBOE
comment will be addressed by the
Commission and the SEC in
promulgating those final rules.

6. Rule 41.25(a)(1): Reporting of Data

AMEX suggested that notice
designated contract markets (as opposed
to designated contract markets and
registered DTEFs) should be exempt
from the daily reporting requirements of
proposed 41.25(a) if the notice
designated contract market files
comparable information with the SEC.
The Commission routinely collects the
information required by part 16 of the
regulations from all futures exchanges,
and it intends to do so for all exchanges
trading security futures products. The
Commission is unaware of any current
or planned daily data collection by the
Securities and Exchange Commission
that is comparable to the data specified
in Part 16. However, the Commission’s
market surveillance staff will consider
requests by an exchange seeking relief
from pertinent parts of these reporting
requirements for which data already are
available to the Commission or are not
useful to the Commission’s surveillance
program.

7. Rule 41.25(a)(3): Speculative Position
Limit Provisions

Three commenters commented on the
proposed rules regarding the
requirements for speculative position
limits or position accountability. Two
commenters noted that the proposed
position limit provisions differ
somewhat from the limits imposed on
security and securities index options.22
Differences cited include the
specification of limits on a net, rather
than a gross, position basis; the
establishment of numerical limit levels
that differ from those imposed on
security and securities index options;
and the fact that the proposed limits
would apply only during the last five
days of trading.

CME suggested that the Commission
adopt a position accountability standard
for all security futures products and not
require that speculative limits be
imposed for contracts on less liquid
securities, as specified in the proposed
rules. CBOE and AMEX did not object
to the proposed speculative position
limit provisions, but suggested that the

21 See 66 FR at 45918.
22 CBOE and AMEX.
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Commission coordinate with the SEC so
that speculative position limit rules for
security and securities index futures
products are the same as those
applicable for security and securities
index options. Barring that, these two
commenters recommended that the
Commission adopt position limit
provisions that more closely resemble
existing limits on option index options.
In addition, CME and AMEX asked that
the term “least liquid” be clarified in
connection with applying speculative
position limits for narrow-based stock
indexes, and that this requirement be
linked to the average daily trading
volume of the average security in an
index. Finally, CME recommended that
the “six months” of calculations
specified in the proposed rules should
be made no more frequently than once
a month.

After careful consideration of the
comments, the Commission is adopting
the speculative limit provisions as set
forth in the proposed rules, with two
modifications. In this regard, the
Commission is modifying proposed rule
41.25(a)(3) by adding a new paragraph
(iv) to clarify how “average daily trading
volume” is to be calculated in
determining whether speculative
position limits are required and if so,
the level that is applicable. These
changes require calculations to be made
monthly and establish procedures for
implementing new levels when
required, consistent with the
suggestions of CME and AMEX. Further,
for clarification, the term “least liquid
security” in rule 41.25(a)(3)(ii) has been
changed to the security with the lowest
average daily trading volume.

In regard to CME’s suggestion that the
Commission adopt a position
accountability standard for all security
futures products, the Commission
continues to believe that speculative
position limits are appropriate for
contracts based on securities that are
less liquid or less highly capitalized.
Allowing position accountability only
for contracts that overlie the most liquid
and highly capitalized securities is
consistent with the Commission’s
surveillance experience and its long-
standing approach regarding position
accountability. Contracts based on less
liquid and lower capitalized securities
are more susceptible to manipulation or
price distortions, and thus, the
Commission believes that speculative
position limits are appropriate measures
to minimize the potential for these
abuses.

In regard to the commenters’
observations about differences in the
proposed security futures product
speculative position limits relative to

existing security and securities index
options limits, the Commission notes
that the provisions are consistent with
the Commission’s customary approach
for all other futures markets. As with
other markets, the Commission believes
that the speculative position limit and
position accountability provisions set
forth in the proposal are necessary to
effectively oversee the markets and are
consistent with the obligation in Section
2(a)(1)(D)(1)(VID) of the CEA that a
designated contract market or registered
DTEF maintain procedures to prevent
manipulation of the price of the security
futures product and the underlying
security or securities.

As the Commission noted in the
proposed rulemaking, the Commission’s
proposed position limit levels were set
at levels that are generally comparable
but not identical to the limits that
currently apply to options on individual
securities. The differences mainly
reflect certain provisions adopted for
commodity futures contracts that reflect
the special characteristics of those
markets. In this regard, the proposed
position limit requirements for security
futures differ from individual security
option position limit rules in that the
limits would apply only to net positions
in an expiring security futures contract
during its five last trading days. The
Commission believes that this provision
is appropriate since, consistent with its
experience in conducting surveillance
of other futures markets, it is during the
time period near contract expiration that
the potential for manipulation based on
an extraordinarily large net futures
position would most likely occur.

The Commission also believes that
position accountability is appropriate
for contracts on highly liquid and
capitalized securities. In this regard, for
security futures contracts based on a
security that has an average daily
trading volume greater than 20 million
shares, the Commission believes that the
threat of manipulation is sufficiently
reduced such that an exchange could
substitute a position accountability rule
in lieu of a fixed position limit. Under
such a rule, a trader holding a position
in a security future that exceeded a
threshold level determined by the
exchange (e.g., no more than 22,500
contracts of 100 shares) would agree to
provide information to the exchange
regarding that position and consent to
halt increasing the position if requested
by the exchange.

8. Rule 41.25(b): Cash Settlement Price

CBOE stated that the cash settlement
price for security futures products
should be based on the underlying
securities’ opening price. Proposed rule

41.25(b) provided that, “For cash-settled
security futures products, the cash-
settlement price must be reliable and
acceptable, be reflective of prices in the
underlying securities market and be not
readily susceptible to manipulation.”
Part of proposed rule 41.25(b) was
reserved for specific rules regarding
acceptable practices for the calculation
of cash settlement prices; text will be
added to paragraph (b) in a future final
rule. In a separate rulemaking issued
jointly with the SEC, the Commission
proposed that cash settlement be based
on opening prices, consistent with the
CBOE comment.23 Accordingly, the
Commission and the SEC will address
CBOE’s comment in the final
rulemaking for that proposal. The
Commission notes that one line of text
has been removed from proposed rule
41.25(b), due to changes made to the
text of that proposed rule in the joint
rulemaking. This change is not
substantive.

9. Applicability of Rules to Notice-
Registered Entities

CBOE requested clarification as to
whether the proposed rules applied to
all boards of trade, including those that
are notice-registered with the
Commission. The Commission recently
issued final rules regarding notice
procedures for national securities
exchanges, national securities
associations, and alternative trading
systems to become a designated contract
market in security futures products.2¢ In
accordance with those rules and with
Section 5f of the CEA, any board of
trade that registers with the Commission
as a notice designated contract market
is, by definition, a designated contract
market. Hence, the rules adopted today
apply to designated contract markets
under Section 5 of the CEA, registered
DTEFs under Section 5a of the CEA, and
notice designated contract markets
under Section 5f of the CEA. It should
be noted, however, that notice
designated contract markets are exempt
from certain provisions of the CEA in
accordance with Section 5f(b)(1) of the
CEA. The final rules, therefore, apply to
all boards of trade that trade security
futures products, except where
otherwise explicitly noted in the rules.

II. Administrative Procedure Act

The Administrative Procedure Act
(the “APA”’) generally requires that
rules promulgated by an agency not be
made effective less than thirty days after
publication, except for, among other
things, instances where the agency finds

23 See 66 FR at 45918-19.
24 See 66 FR 44960 (August 27, 2001).
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good cause to make a rule effective
sooner, and has published that finding
together with the rule.25 Pursuant to the
CFMA, beginning on August 21, 2001,
eligible contract participants may trade
security futures products on a principal-
to-principal basis. The rules being
published today affect the products that
eligible contract participants may trade
on a designated contract market or
registered DTEF. The CFTC believes
good cause exists for the rules to
become effective immediately, so that
boards of trade can list security futures
products for trading by eligible contract
participants, as contemplated by the
CFMA. Furthermore, to the extent that
these rules have been promulgated in
substantially the same form as the
proposed rules, any affected boards of
trade are already familiar with the rules.
Therefore, the Commission concludes
that there is good cause for making these
rules effective immediately upon
publication.

II1. Costs and Benefits of the Rules

Section 15 of the CEA requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation.26 The Commission
understands that, by its terms, Section
15 does not require the Commission to
quantify the costs and benefits of a new
regulation or to determine whether the
benefits of the proposed regulation
outweigh its costs. Nor does it require
that each proposed rule be analyzed in
isolation when that rule is a component
of a larger package of rules or rule
revisions. Rather, Section 15 simply
requires the Commission to “‘consider
the costs and benefits” of its action.

Section 15 further specifies that costs
and benefits shall be evaluated in light
of five broad areas of market and public
concern: protection of market
participants and the public; efficiency,
competitiveness, and financial integrity
of futures markets; price discovery;
sound risk management practices; and
other public interest considerations.
Accordingly, the Commission could in
its discretion give greater weight to any
one of the five enumerated areas of
concern and could in its discretion
determine that, notwithstanding its
costs, a particular rule was necessary or
appropriate to protect the public interest
or to effectuate any of the provisions or
to accomplish any of the purposes of the
CEA.

These rules constitute one part of a
package of related rule provisions. The
rules provide guidance and establish
procedures for trading facilities to

255 U.S.C. 553(d)(3).
267 U.S.C. 19.

comply with governing laws related to
security futures products. The
Commission considered the costs and
benefits of these rules, in light of the
specific areas of concern identified in
Section 15.27 The rules should have no
effect, from the standpoint of imposing
costs or creating benefits, on the
financial integrity or price discovery
function of the futures and options
markets or on the risk management
practices of trading facilities or others.
The rules also should have no material
effect on the protection of market
participants and the public and should
not impact the efficiency and
competition of the markets.

The Commission solicited comments
about its consideration of these costs
and benefits.28 The Commission
received no comments. Accordingly, the
Commission has determined to adopt
the regulations discussed above.
Changes made to the proposed rules as
a result of the comments do not affect
the Commission’s consideration of the
costs and benefits of this rulemaking.

IV. Related Matters

A. Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA”) of 1995, 44 U.S.C. 3501 et seq.,
imposes certain requirements on federal
agencies (including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. This
rulemaking contains information
collection requirements within the
meaning of the PRA. The Commission
submitted a copy of this part to the
Office of Management and Budget
(OMB) for its review in accordance with
44 U.S.C. 3507(d).

Collection of Information: Part 41,
Relating to Security Futures Products,
OMB Control Number 3038-0059.

No comments were received in
response to the Commission’s invitation
in the notice of proposed rulemaking to
comment on any paperwork burden
associated with these rules.29 See 44
U.S.C. 3507(d)(2).

Copies of the information collection
submission to OMB are available from
the Commission from the CFTC
Clearance Officer, 1155 21st Street, NW,
Washington, DC 20581, (202) 418-5160.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
federal agencies, in promulgating rules,
to consider the impact of those rules on
small entities. The rules adopted herein

2766 FR at 37936.

2866 FR at 37936.
2966 FR at 37936.

would affect contract markets, registered
DTEFs, and derivatives clearing
organizations. The Commission
previously established certain
definitions of “small entities” to be used
by the Commission in evaluating the
impact of its rules on small entities in
accordance with the RFA. In its
previous determinations, the
Commission concluded that contract
markets, registered derivatives trading
execution facilities, and derivatives
clearing organizations are not small
entities for the purpose of the RFA.30 In
the proposed rulemaking, the Chairman
certified that these rules would not have
a significant economic impact on a
substantial number of small entities.31
The Commission invited comment on
this determination, but received no
comments.

V. Statutory Authority

The Commission has the authority to
propose these rules pursuant to Sections
1a, 2(a)(1)(D), and 5c¢(c) of the CEA, 7
U.S.C. 1a, 2(a)(1)(D), and 7a-2(c).

List of Subjects in 17 CFR Part 41

Reporting and recordkeeping
requirements, Security futures products.

Text of Rules

In accordance with the foregoing,
Title 17, chapter 1 of the Code of
Federal Regulations is amended as
follows:

PART 41—SECURITY FUTURES
PRODUCTS

1. The authority citation for Part 41
continues to read as follows:

Authority: Sections 251 and 252, Pub. L.
106-554, 114 Stat. 2763; 7 U.S.C. 1a, 2, 6f,
6j, 7a—2, 12a.

2. Subpart C is added to read as
follows:

Subpart C—Requirements and Standards
for Security Futures Products

Sec.

41.21 Requirements for underlying
securities.

41.22 Required certifications.

41.23 Listing of security futures products
for trading.

41.24 Rule amendments to security futures
products.

41.25 Additional conditions for trading
security futures products.

30 See 47 FR 18618, 18619 (April 30, 1982)
(contract markets); 66 FR 42256, 42268 (August 10,
2001) (registered derivatives trading execution
facilities); 66 FR 45604, 45609 (August 29, 2001)
(derivatives clearing organizations).

31 See 5 U.S.C. 605(b).
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Subpart C—Requirements and
Standards for Listing Security Futures
Products

§41.21 Requirements for underlying
securities.

(a) Security futures products based on
a single security. A futures contract on
a single security is eligible to be traded
as a security futures product only if:

(1) The underlying security is
registered pursuant to Section 12 of the
Securities Exchange Act of 1934;

(2) The underlying security is:

(i) Common stock, or

(ii) Such other equity security as the
Commission and the SEC jointly deem
appropriate; and,

(3) The underlying security conforms
with the listing standards for the
security futures product that the
designated contract market or registered
derivatives transaction execution
facility has filed with the SEC under
Section 19(b) of the Securities Exchange
Act of 1934.

(b) Security futures product based on
two or more securities. A futures
contract on an index of two or more
securities is eligible to be traded as a
security futures product only if:

(1) The index is a narrow-based
security index as defined in Section
1a(25) of the Act;

(2) The securities in the index are
registered pursuant to Section 12 of the
Securities Exchange Act of 1934;

(3) The securities in the index are:

(i) Common stock, or

(ii) Such other equity securities as the
Commission and the SEC jointly deem
appropriate; and,

(4) The index conforms with the
listing standards for the security futures
product that the designated contract
market or registered derivatives
transaction execution facility has filed
with the SEC under Section 19(b) of the
Securities Exchange Act of 1934.

§41.22 Required certifications.

It shall be unlawful for a designated
contract market or registered derivatives
transaction execution facility to list for
trading or execution a security futures
product unless the designated contract
market or registered derivatives
transaction execution facility has
provided the Commission with a
certification that the specific security
futures product or products and the
designated contract market or registered
derivatives transaction execution
facility meet, as applicable, the
following criteria:

(a) The underlying security or
securities satisfy the requirements of
§41.21;

(b) If the security futures product is
not cash settled, arrangements are in

place with a clearing agency registered
pursuant to section 17A of the
Securities Exchange Act of 1934 for the
payment and delivery of the securities
underlying the security futures product;

(c) Common clearing. [Reserved]

(d) Only futures commission
merchants, introducing brokers,
commodity trading advisors, commodity
pool operators or associated persons
subject to suitability rules comparable to
those of a national securities association
registered pursuant to section 15A(a) of
the Securities Exchange Act of 1934 and
the rules and regulations thereunder,
except to the extent otherwise permitted
under the Securities Exchange Act of
1934 and the rules and regulations
thereunder, may solicit, accept any
order for, or otherwise deal in any
transaction in or in connection with
security futures products;

(e) If the board of trade is a designated
contract market pursuant to section 5 of
the Act or is a registered derivatives
transaction execution facility pursuant
to section 5a of the Act, dual trading in
these security futures products is
restricted in accordance with §41.27;

(f) Trading in the security futures
products is not readily susceptible to
manipulation of the price of such
security futures product, nor to causing
or being used in the manipulation of the
price of any underlying security, option
on such security, or option on a group
or index including such securities,
consistent with the conditions for
trading of § 41.25;

(g) Procedures are in place for
coordinated surveillance among the
board of trade, any market on which any
security underlying a security futures
product is traded, and other markets on
which any related security is traded to
detect manipulation and insider trading.
A board of trade that is an alternative
trading system does not need to make
this certification, provided that:

(1) The alternative trading system is a
member of a national securities
association registered pursuant to
section 15A(a) of the Securities
Exchange Act of 1934 or national
securities exchange registered pursuant
to section 6(a) of the Securities
Exchange Act of 1934; and

(2) The national securities association
or national securities exchange of which
the alternative trading system is a
member has in place such procedures;

(h) An audit trail is in place to
facilitate coordinated surveillance
among the board of trade, any market on
which any security underlying a
security futures product is traded, and
any market on which any related
security is traded. A board of trade that
is an alternative trading system does not

need to make this certification, provided
that:

(1) The alternative trading system is a
member of a national securities
association registered pursuant to
section 15A(a) of the Securities
Exchange Act of 1934 or national
securities exchange registered pursuant
to section 6(a) of the Securities
Exchange Act of 1934; and

(2) The national securities association
or national securities exchange of which
the alternative trading system is a
member has in place such procedures;

(i) Procedures are in place to
coordinate regulatory trading halts
between the board of trade and markets
on which any security underlying the
security futures product is traded and
other markets on which any related
security is traded. A board of trade that
is an alternative trading system does not
need to make this certification, provided
that:

(1) The alternative trading system is a
member of a national securities
association registered pursuant to
section 15A(a) of the Securities
Exchange Act of 1934 or national
securities exchange registered pursuant
to section 6(a) of the Securities
Exchange Act of 1934; and

(2) The national securities association
or national securities exchange of which
the alternative trading system is a
member has in place such procedures;
and

(j) The margin requirements for the
security futures product will comply
with the provisions specified in §41.43
through §41.48.

§41.23 Listing of security futures
products for trading.

(a) Initial listing of products for
trading. To list new security futures
products for trading, a designated
contract market or registered derivatives
transaction execution facility shall
submit to the Commission at its
Washington, DC headquarters, either in
electronic or hard-copy form, to be
received by the Commission no later
than the day prior to the initiation of
trading, a filing that:

(1) Is labeled “Listing of Security
Futures Product;”

(2) Includes a copy of the product’s
rules, including its terms and
conditions;

(3) Includes the certifications required
by §41.22;

(4) Includes a certification that the
terms and conditions of the contract
comply with the additional conditions
for trading of §41.25; and

(5) If the board of trade is a designated
contract market pursuant to section 5 of
the Act or a registered derivatives



Federal Register/Vol. 66, No. 212/ Thursday, November 1, 2001/Rules and Regulations

55085

transaction execution facility pursuant
to section 5a of the Act, it includes a
certification that the security futures
product complies with the Act and rules
thereunder.

(b) Voluntary submission of security
futures products for Commission
approval. A designated contract market
or registered derivatives transaction
execution facility may request that the
Commission approve any security
futures product under the procedures of
§40.5 of this chapter, provided however
that the registered entity shall include
the certification required by §41.22
with its submission under § 40.5 of this
chapter. Notice designated contract
markets may not request Commission
approval of security futures products.

§41.24 Rule amendments to security
futures products

(a) Self-certification of rules and rule
amendments by designated contract
markets and registered derivatives
clearing organizations. A designated
contract market or registered derivatives
clearing organization may implement
any new rule or rule amendment
relating to a security futures product by
submitting to the Commission at its
Washington, DC headquarters, either in
electronic or hard-copy form, to be
received by the Commission no later
than the day prior to the
implementation of the rule or rule
amendment, a filing that:

(1) Is labeled ““Security Futures
Product Rule Submission;’

(2) Includes a copy of the new rule or
rule amendment;

(3) Includes a certification that the
designated contract market or registered
derivatives clearing organization has
filed the rule or rule amendment with
the Securities and Exchange
Commission, if such a filing is required;
and

(4) If the board of trade is a designated
contract market pursuant to section 5 of
the Act or is a registered derivatives
clearing organization pursuant to
section 5b of the Act, it includes the
documents and certifications required to
be filed with the Commission pursuant
to §40.6 of this chapter, including a
certification that the security futures
product complies with the Act and rules
thereunder.

(b) Self-certification of rules by
registered derivatives transaction
execution facilities. Notwithstanding
§ 37.7 of this chapter, a registered
derivatives transaction execution
facility may only implement a new rule
or rule amendment relating to a security
futures product if the registered
derivatives transaction execution
facility has certified the rule or rule

amendment pursuant to the procedures
of paragraph (a) of this section.

(c) Voluntary submission of rules for
Commission review and approval. A
designated contract market, registered
derivatives transaction execution
facility, or a registered derivatives
clearing organization clearing security
futures products may request that the
Commission approve any rule or
proposed rule or rule amendment
relating to a security futures product
under the procedures of § 40.5 of this
chapter, provided however that the
registered entity shall include the
certifications required by §41.22 with
its submission under §40.5 of this
chapter. Notice designated contract
markets may not request Commission
approval of rules.

§41.25 Additional conditions for trading
for security futures products

(a) Common provisions.

(1) Reporting of data. The designated
contract market or registered derivatives
transaction execution facility shall
comply with chapter 16 of this title
requiring the daily reporting of market
data.

(2) Regulatory trading halts.
[Reserved.]

(3) Speculative position limits. The
designated contract market or registered
derivatives transaction execution
facility shall have rules in place
establishing position limits or position
accountability procedures for the
expiring futures contract month. The
designated contract market or registered
derivatives transaction execution
facility shall,

(i) Adopt a net position limit no
greater than 13,500 (100-share) contracts
applicable to positions held during the
last five trading days of an expiring
contract month; except where,

(A) For security futures products
where the average daily trading volume
in the underlying security exceeds 20
million shares, or exceeds 15 million
shares and there are more than 40
million shares of the underlying
security outstanding, the designated
contract market or registered derivatives
transaction execution facility may adopt
a net position limit no greater than
22,500 (100-share) contracts applicable
to positions held during the last five
trading days of an expiring contract
month; or

(B) For security futures products
where the average daily trading volume
in the underlying security exceeds 20
million shares and there are more than
40 million shares of the underlying
security outstanding, the designated
contract market or registered derivatives
transaction execution facility may adopt

a position accountability rule. Upon
request by the designated contract
market or registered derivatives
transaction execution facility, traders
who hold net positions greater than
22,500 (100-share) contracts, or such
lower level specified by exchange rules,
must provide information to the
exchange and consent to halt increasing
their positions when so ordered by the
exchange.

(ii) For a security futures product
comprised of more than one security,
the criteria in paragraphs (a)(3)(i)(A) and
(a)(3)(1)(B) of this section must apply to
the security in the index with the lowest
average daily trading volume.

(iii) Exchanges may approve
exemptions from these position limits
pursuant to rules that are consistent
with § 150.3 of this chapter.

(iv) For purposes of this section,
average daily trading volume shall be
calculated monthly, using data for the
most recent six-month period. If the
data justify a higher or lower
speculative limit for a security future,
the designated contract market or
registered derivatives transaction
execution facility may raise or lower the
position limit for that security future
effective no earlier than the day after it
has provided notification to the
Commission and to the public under the
submission requirements of § 41.24. If
the data require imposition of a reduced
position limit for a security future, the
designated contract market or registered
derivatives transaction execution
facility may permit any trader holding a
position in compliance with the
previous position limit, but in excess of
the reduced limit, to maintain such
position through the expiration of the
security futures contract; provided that
the designated contract market or
registered derivatives transaction
execution facility does not find that the
position poses a threat to the orderly
expiration of such contract.

(b) Special requirements for cash-
settled contracts. For cash-settled
security futures products, the cash-
settlement price must be reliable and
acceptable, be reflective of prices in the
underlying securities market and be not
readily susceptible to manipulation.

(c) Special requirements for physical
delivery contracts. For security futures
products settled by actual delivery of
the underlying security or securities,
payment and delivery of the underlying
security or securities must be effected
through a clearing agency that is
registered pursuant to section 17A of the
Securities Exchange Act of 1934.
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Issued in Washington, DC, on October 25,
2001, by the Commission.

Jean A. Webb,

Secretary.

[FR Doc. 01-27320 Filed 10-31—-01; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF TRANSPORTATION

Coast Guard
33 CFR Parts 84 and 183

46 CFR Part 25

[USCG-1999-6580]

RIN 2115-AF70

Certification of Navigation Lights for

Uninspected Commercial Vessels and
Recreational Vessels

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is requiring
domestic manufacturers of vessels to
install only certified navigation lights
on all newly manufactured uninspected
commercial vessels and recreational
vessels. This rule aligns the
requirements for these lights with those
for inspected commercial vessels and
with requirements for all other
mandatory safety equipment carried on
board all vessels. The Coast Guard
expects the resulting reduction in the
use of noncompliant lights to improve
safety on the water.

DATES: This final rule is effective
November 1, 2002. The incorporation by
reference of certain publications listed
in the rule is approved by the Director
of the Federal Register as of November
1, 2002.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-1999-6580 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. You may also find this
docket on the Internet at http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Randolph J. Doubt, Project Manager,
Office of Boating Safety, Coast Guard, by
telephone at 202—-267-6810 or by e-mail
at rdoubt@comdt.uscg.mil. If you have
questions on viewing the docket, call
Dorothy Beard, Chief, Dockets,

Department of Transportation,
telephone 202-366-5149.

SUPPLEMENTARY INFORMATION:
Regulatory History

The Coast Guard published a notice of
proposed rulemaking (NPRM) to
establish requirements for approval,
certification, installation, and
performance of navigation lights on
vessels less than 20 meters in length in
the Federal Register on September 7,
1978 (43 FR 39946), and a supplemental
notice on December 29, 1980 (45 FR
85468). It published a notice
withdrawing the proposed rulemaking
in the Federal Register on January 7,
1982 (47 FR 826). The proposed rule
was withdrawn because a newly
established voluntary standard and
Coast Guard enforcement policies were
deemed sufficient.

On October 9, 1997, the Coast Guard
published in the Federal Register (62
FR 52673) a request for comments on
whether navigation lights on
uninspected commercial vessels and
recreational vessels need to be
regulated. We received 34 comments.
On August 4, 2000, we published a
notice of proposed rulemaking (NPRM)
entitled Certification of Navigation
Lights for Uninspected Commercial
Vessels and Recreational Vessels in the
Federal Register (65 FR 47936). We
received 11 comments on the proposed
rule. No public hearing was requested
and none was held.

Background and Purpose

The rule will direct manufacturers of
uninspected commercial vessels and
recreational vessels to install only
navigation lights certified and labeled as
meeting the technical requirements of
the Navigation Rules. It will standardize
the navigation light requirement for
uninspected commercial vessels and
recreational vessels with the
requirement for inspected commercial
vessels. This action is consistent with
the treatment for all other items of safety
equipment.

Previously, only lights specifically
manufactured for inspected commercial
vessels were regulated. These
regulations appear in Title 46 CFR
subchapter J-Electrical Engineering, and
they state in part that each light must
“be certified by an independent
laboratory to the requirements of
[Underwriters Laboratories, Inc. (UL)]
1104 or an equivalent standard” and be
so labeled. The “independent
laboratory” must be recognized by the
Coast Guard as bonafide and have been
placed on a list, which is available from
G-MSE-3 at U.S. Coast Guard

Headquarters, 2100 Second Street, SW.,
Washington, DC 20593-0001.

Rulemakings to establish regulatory
controls of navigation lights on
uninspected commercial vessels and
recreational vessels were proposed in
September 1978 and December 1980.
They were withdrawn in January 1982
because a newly established voluntary
standard and Coast Guard enforcement
policies were deemed sufficient to
eliminate the need for the regulation.
However, by 1997, several entities
concerned with recreational boating
safety were calling for regulations.

Before April 1997, a manufacturer of
navigation lights for uninspected
commercial vessel and recreational
vessels could voluntarily apply for a
“Letter of Acceptance” from the U.S.
Coast Guard for its light models. The
Coast Guard would compare a
laboratory report for each model sent by
the manufacturer with the technical
requirements of the International and
Inland Navigation Rules (together
referred to as the “Navigation Rules”). If
the reported data indicated that the light
met the requirements of the Navigation
Rules, the Coast Guard would grant a
“Letter of Acceptance,” allowing the
manufacturer to label the light as “U.S.
Coast Guard Accepted.” The public
often interpreted the acceptance label as
meaning that a light was “U.S. Coast
Guard Approved.”

To eliminate the confusion, the Coast
Guard stopped issuing Letters of
Acceptance in April 1997.
Consequently, vessel manufacturers,
owners, surveyors, vessel inspectors,
and boarding officials could rely only
on a statement from the navigation light
manufacturer that a model of light
complied with the technical
requirements of the Navigation Rules.

In 1997 the National Boating Safety
Advisory Council (NBSAC)—
representing operators and
manufacturers of recreational vessels,
State boating officials, and national
boating organization—and the National
Association of State Boating Law
Administrators (NASBLA) passed
resolutions asking the Coast Guard to
require that navigation lights installed
on recreational vessels offered for sale to
the public be certified. The Navigation
Safety Advisory Council (NAVSAC)
passed a similar resolution relating to
uninspected commercial vessels. In the
report, “‘Recreational Boat Collision
Accident Research,” UL recommended
that the Coast Guard take stronger
measures to ensure that navigation
lights installed in recreational vessels
meet the requirements established by
the Navigation Rules.
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A request for comments on the
proposed rulemaking was published in
the Federal Register on October 9, 1997.
State law-enforcement personnel, vessel
owners, marine professionals
(manufacturers and marine surveyors),
standard-setting organizations,
manufacturers of navigation lights, and
a laboratory testing navigation lights
submitted comments. Of the 34
respondents, 28 favored the rule. Some
expressed concern about installing
lights in vessels with bow-high cruising
trim angles that tend to obstruct
sidelight visibility. While it would not
require certification of navigation light
installations, the rule will require that
the installed lights be certified as
compliant with the visibility
requirements established by the
Navigation Rules. A complete
discussion of these comments was
included in the NPRM, which may be
found in the docket at the locations
listed under ADDRESSES.

In its response to the October 1997
request for comments, UL stated that
during the past 20 years compliance
with the Navigation Rules for navigation
lights has steadily declined. UL stated
that about half of the lights tested have
failed to meet minimum performance
requirements.

To address this decline in
compliance, the rule requires that vessel
manufacturers install only lights that are
certified. The new requirement will
provide evidence of compliance to
vessel manufacturers, surveyors,
owners, inspectors, and boarding
officials. It includes the same
requirements as those for navigation
lights for inspected commercial vessels;
however, the light test requirements are
less stringent. It also aligns with the
International Navigation Rule
requirement (COLREGS) for “Approval”
(33 CFR, subchapter D, Annex L.)

The rule does not apply to the
replacement of existing navigation lights
on vessels completed before the
designated effective date.

Discussion of Comments and Changes

Respondents to the NPRM published
August 4, 2000, included State law-
enforcement officials, a marine safety
service, a tug operator, several tug and
tow operation companies, and two
waterways associations representing the
towing industry. Of the nine
respondents, four favored the
rulemaking.

All opposing comments came from
representatives of the towing industry.
Some cited the expense of certifying
barge mooring lights; however, barge
mooring lights are outside the scope of

this rule because they are not generally
installed by the builder.

Other comments requested that
commercial vessel lights be
grandfathered. Although the NPRM did
not specify that this rulemaking applied
to only newly manufactured vessels,
that was the original intent. This has
been clarified in the final rule by adding
an applicability section to the new
subpart 25.10 in 46 CFR. We also added
a definition section to the new subpart
25.10. Furthermore, only uninspected
commercial vessels and recreational
vessels are within the rule’s scope, as
inspected commercial vessels are
covered in other regulations.

Another comment recommended that
when non-certified lights need to be
replaced that they be replaced with
certified lights. The Coast Guard
disagrees with this comment. A planned
amendment to Navigation Rule 38 will
grandfather all existing lights, whether
installed or on the shelf, implying that
original equipment may be replaced in
kind.

Comments also expressed concern
about bulb “monopolies” resulting from
this rulemaking. The labeling
requirements call for “identification of
the bulb used in the compliance test.”
Although ““identification” will include
bulb make along with specifications
regarding wattage, rated voltage, and
filament configuration, this rule does
not preclude the use of any make bulb
that allows the performance
requirements of the light to be satisfied.

One towing company cited lack of
enforcement of the Navigation Rules as
the crux of the problem while another
objected to using ‘““‘pre-focus lamps”
(lamps with screened lenses designed to
meet the sector requirements) rather
than “incandescent rough service
lamps.” Neither of these comments are
within the scope of this rule. However,
the intent of this rulemaking is to
discourage the use of non-compliant
lights on uninspected commercial
vessels and recreational vessels as a step
in enforcing the Navigation Rules. A
requirement for “approval,” or third-
party certification, has always existed in
the International Navigation Rules. The
intent to establish a similar requirement
in the Inland Rules is evidenced by
Inland Rule, Annex I, 84.25 Approval,
currently marked ‘reserved.” This rule
satisfies that intent.

Additionally, the need for this rule is
reflected in a memo from Marine Safety
Office, New Orleans to the Executive
Director, Navigation Safety Advisory
Committee that details problems
associated with lights noncompliant
with the International Navigation Rules
and the Inland Rules and includes

accident examples implicating improper
navigation lights. This memo has been
placed in the docket for this rulemaking
as supplemental information and may
be viewed at the locations listed on the
ADDRESSES section of this document.

Of those favoring the rulemaking, a
comment from a State law-enforcement
agency reported that a significant
number of collisions occur during the
hours of darkness or reduced visibility,
and that not seeing the other vessel’s
navigation lights is commonly cited as
the cause. The U.S. Coast Guard agrees
with this comment and has placed a
letter from the City of Fort Lauderdale
and the U.S. Coast Guard’s response in
the docket for this rulemaking as
supplemental information. The letter
refers to a horrendous nighttime
collision in November 1997, which
prompted an accident record review
that caused city officials to question the
adequacy of the navigation lights.

One comment recommended a more
stringent labeling requirement. The
Coast Guard agrees and has amended
the labeling requirement to read that the
label must be permanent and indelible
and that it be visible without removing
or disassembling the light. Another
comment favoring the rulemaking stated
that UL 1104 is too stringent as a testing
standard. The Coast Guard also agrees
with this comment. ABYC A-16, the
most basic standard, has been
substituted for UL 1104.

The aforementioned comments,
combined with those received from UL
in response to our original request for
comments on October 9, 1997, indicate
substantial support for the rulemaking.
The UL comments state that more than
half of the lights for small craft, which
are not regulated, do not comply with
minimum Navigation Rule
requirements, but most regulated lights,
that is, those for commercial vessels, do.

The new rule will be placed in Title
33 CFR, Part 183, subpart M, and not
subpart I. We noticed after publication
of the NPRM that subpart I applies only
to gasoline-powered vessels. To ensure
that the regulation properly applies to
all uninspected commercial and
recreational vessels, as originally stated
in the preamble to the NPRM (65 FR
47938), we are recodifying the
regulation in a new subpart. This has
required that we draft new applicability
and definitions sections to be placed in
subpart M. These additions do not
change the rule.

Regulatory Evaluation

This rule is not a ‘significant
regulatory action’ under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
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and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget (OMB) has not reviewed this
rule under that Order. Since we expect
the economic effect of this rule to be
very minimal, a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is not necessary.

Costs of the Rule

(1) Manufacturers of navigation lights
will incur initial costs for laboratory
tests to certify that their lights comply
with Navigation Rules. This may result
in a minor increase in the market price
for certified lights. Navigation light
manufacturers will pass these costs on
to vessel manufacturers. In turn, the
vessel manufacturers will charge
consumers more. We conclude that
these increases should be so small that
their effect on vessel manufacturers and
consumers will be negligible.

Most recreational vessel
manufacturers install navigation lights
on their vessels. We have discovered
that eight types of lights are now on the
market, and each light manufacturer
may make multiple models of each type.
Our survey of available lights
determined that each manufacturer
produces an average of 10 models for
each type and introduces 3 new models
a year. Certification will require that a
representative light of each model pass
a performance test before it is marketed.
Specifically, we identified nine
domestic manufacturers of lights that
this rule might affect. To conduct a cost
analysis involving these nine
manufacturers we must allow a one-year
delay in the effective date of this rule.
The one-year delay will allow the
navigation light manufacturers time to
alter their products and procedures to
meet certification requirements.
Consequently, initial costs will not
begin to incur until the year 2002, when

the rule becomes effective. Given that 3
new models are introduced each year,
we will set a period of 15 years over
which the analysis of the impacts of this
rule will span. For the first year, 2002,
we have analyzed the cost of certifying
currently available models. For the
remaining fourteen years, 2003—2016,
we analyze the cost of certifying new
models.

An e-mail exchange between the
Office of Boating Safety and a
navigation light manufacturer regarding
costs associated with this rule can be
found in the docket for this rulemaking.

In conversations with UL and Imanna
Laboratory, testing laboratories
approved by the Coast Guard, we
developed an estimate of $500 for a
performance test of each model. Volume
discounts for multiple model tests from
these laboratories will decrease the cost
of each model to $400. We can therefore
calculate a partial cost of the rule as
follows.

: No. of models of No. of Cost per test for _
Types of light x lights manufacturers x each model - Total cost
8 10 9 $400 $288,000

To account for the current value of
benefits and costs in the future, we
determined the present value of this
cost to 2001 through discounting. The
present value represents the expected
value of any benefits or costs-one-time
or recurring-discounted by the interest
rate compounded over the period of
analysis. The Office of Management and
Budget requires that all Federal
Agencies, including the Department of

Transportation, use a standard discount
rate of 7 percent, which we incorporate
into our cost analysis. A partial
calculation of the total cost of the rule
is therefore the following:
($288,000)/(1.07)1 = $269,158.88 =
Partial Cost 1
This figure is the one-time testing cost
for the total of all existing models of
lights occurring during the first year of
the regulation. If a manufacturer decides
to introduce a new model of light, that

model will also have to be tested by an
independent laboratory approved by the
Coast Guard before it can be marketed.
When calculating costs, we must also
account for the three new models of
lights that each manufacturer sends
yearly to the market. In order to perform
this calculation we sum the cost over
the remaining 14 years using a discount
rate of 7 percent through the following
formula:

15
> [(no. of manufacturers) x (no. of models) x (testing cost per Iight)] /@.o7)"
n=2

We know that the nine manufacturers
of navigation lights introduce three new
models each year with a testing cost of

$400 per model. We can say that the
cost associated with testing three new
models each year can be calculated by

inserting the number of manufacturers,
number of models, and testing costs into
the above equation,

§[(9) x (3) x ($400)] /(1.07)" = $88,272.00 = Partial Cost 2

The present value of the total testing
over 15 years is therefore:

$269,158.88 + $88,272.00 =
$357,430.88

(2) New labeling requirements for the
certified lights will add to the cost of the
regulation. Much of the verification will
be printable on an insert with the

package, or on a sticker (described in
Title 33 CFR 183.810). This rule will not
involve modification of the package to
accommodate the labeling. Using
estimates from labeling companies, we
have determined that manufacturers
will pay about $240 for 1,000 labels.
Since the Notice of Proposal for

Rulemaking, we have obtained a more
accurate cost for labels and have revised
our analysis to include $240 for labeling
costs in the formula. When computing
labeling costs, we make the following
assumptions: each model will need
1000 labels, each of 9 manufacturers
produces 10 models of each of 6 light
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types, and each manufacturer
introduces 3 new models per year. We
first compute the one-time cost of

labeling for the 10 models of each type
of light.

Types of light X No. oﬁiér;](:gels of man'dfcil'c?ljrers La%eallg\hg rzgfitgl for = Partial labeling cost
8 10 9 $240 $172,800

In computing the cost of labeling we
must also include a one-time $45 plate
charge for each model. This means that
10 x 9 x 8 x 45 = $32,400 must be added

to $172,800 for obtaining $205,500 as
the labeling cost for the existing ten
models. The present value of this cost
is $205,500/1.07 or $192,056.

The cost of labeling for the three new
models of lights introduced can be
computed as follows:

15
3 [(9 manufacturersx 3 new models x$240)] /(1.07)" = 52,963
n=2

Calculating labeling costs for the three new models would again require us to add the one-time cost of the plate.

15
> [(9 manufacturersx 3 new models x $45)] /(1.07)" = $695.14.
n=2

The total cost of labeling would
therefore be $192,056 + 52,963 + 695.14
or $245,714.14. This represents Partial
Cost 3. Finally we can say that the
present value of the total cost of the rule
is:

Partial Cost 1 + Partial Cost 2 + Partial
Cost 3 = $269,158.88 + $88,272.00
+ $245,714.14 = $60,3145.02

Benefits of the Rule

(1) Certification will place navigation
lights under regulatory control
comparable to that affecting all other
items of mandatory safety equipment.
This will result in a general
improvement in reliability, quality, and
effectiveness of domestic and imported
lights available to domestic
manufacturers of vessels.

(2) This rule will discourage the
practice of installing lights, custom-
made or other, that are not compliant
with the Navigation Rules. Navigation
lights are safety equipment with the
designated purpose of preventing
collisions. According to the 2000
Boating Accident Reporting Database
(BARD) statistics collected by the U.S.
Coast Guard, accidents due to collisions
with another vessel account for 35
percent of all reported boating accidents
occurring over the year. These collisions
lead to fatalities and injuries as well as
property damage. Consequently,
fatalities and injuries due to a collision
with another vessel comprise around 10
percent of all reported fatalities and 32
percent of all reported injuries arising

from recreational boating accidents.
These BARD statistics also indicate that
accidents involving a collision with
another vessel result in property
damages amounting to $8,735,300. The
intent of this regulation is to reduce
these numbers and lessen the costs
society pays in terms of property
damage, lives lost, or injuries when
collisions occur.

(3) Lack of compliance with rules for
navigation lights has also led to recalls
of certain recreational vessels. Under
the Federal Boat Safety Act of 1971, the
U.S. Coast Guard can declare non-
complaint lights as “defective” once
they are installed. Recreational boats
with defective items are subject to recall
completely at the vessel manufacturers’
expense. According to U.S Coast Guard
data on recalls, recreational vessels of
13 different makes have been recalled as
a result of the navigation lights failing
to comply with the Navigation Rules
since 1990. This regulation would
therefore minimize the recall cost
burden placed on vessel manufacturers
by assuring them that a light meets the
Navigation Rules requirements before
they begin installation.

(4) Certification will also facilitate
exports to countries enforcing the
requirement of the COLREGS for
approval of navigation lights.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a

significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations independently owned and
operated and not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
We identified nine manufacturers who
could be affected by this rule. Four out
of the nine manufacturers qualify as
small businesses by the size standards
of the Small Business Association
(SBA). However, we observed that the
four businesses we identified as small
entities offer fewer models of each type
of light than their larger competitors.
These 4 manufacturers offer between 1
and 5 models of each type, which is
well below the average of 10 models
each. Therefore, we do not believe that
they will bear a disproportionate
amount of the burden of this rule. We
have found that these four
manufacturers have annual revenues of
$2.5m-$5.0m; $5.0m-$10m; $10m-$20m;
and $20m-$50m. The greatest possible
cost for testing and labeling incurred by
these four light manufacturers would be
$18,000, or $685 (testing + labeling
costs) x 6 light types x 5 models per
type. In addition to this, if they each test
at least two new models per year then
they will have to bear an extra $1,280,
or $685 x 2. A total of $19,200 is well
below 5 percent of the revenue of even
the smallest company, indicating that
this regulation will have a negligible
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effect on revenues to these small
businesses. We expect prices in the
industry will remain stable allowing
companies to competitively enter the
industry. Therefore, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
final rule will not have a significant
economic impact on a substantial
number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247).

Collection of Information

This rule would call for a new
collection of information under the
Paperwork Reduction Act of 1995 [44
U.S.C. 3501-3520]. As defined in 5 CFR
1320.3(c), “collection of information”
comprises reporting, recordkeeping,
monitoring, posting, labeling, and other
similar actions. The title and
description of the collections, a
description of those who perform them,
and an estimate of the total annual
burden follow. The estimate covers the
time for submitting a new model of light
to the third-party certifier and for
designing a label for each model of light.

Summary of the Collection of
Information

The rule will impose a new burden of
collection of information on
manufacturers of navigational lights for
uninspected commercial vessels and
recreational vessels. Each manufacturer
of the lights would incur a one-time
burden of submitting paperwork to the
third-party certifier and of designing
labeling for each model of light.

Need and Proposed Use for Information

This collection of information is
necessary to accomplish the third-party
certification and the labeling. The third-
party certifier would use the
information to document and test the
models of lights. Once the model had

passed performance testing, the
manufacturer of the light would design
and provide a label for its product so the
consumer would know that the product
was certified.

Description of Respondents

The collection of information would
affect the current manufacturers of
navigational lights for recreational and
uninspected vessels. It would also affect
any future manufacturers that may enter
the market.

Number of Respondents

There are nine manufacturers of lights
in the market. This collection of
information will affect them all.

Frequency of Response

This collection would take place only
when a manufacturer undertook to place
a new light on the market.

Burden of Response

We estimate that it would take one
employee about one hour to prepare the
paperwork to submit a light for
performance tests. He or she would be
an administrative assistant and, as such,
would cost around $24 an hour. If each
of these manufacturers submitted three
new models of lights for testing each
year, the burden for the submitted
would be 27 hours and $648.

We also estimate that it would take
one employee about one hour to update
the labeling for each new model. He or
she, too, would cost around $24 an
hour. The burden for the labeling
requirement would likewise be 27 hours
and $648 if each of nine manufacturers
submitted 3 new models for testing each
year.

Estimate of Total Annual Burden

Using the above estimates, the total
burden in hours would be 54 and the
total cost would be $1,296.

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
35)7(d), we have submitted a copy of
this rule to the Office of Management
and Budget (OMB) for its review of the
collection of information. OMB has
approved the collection. The section
numbers are 33 CFR part 183 and 46
CFR 25. The corresponding approval
number from OMB is OMB Control
Number 2115-0645, which expires on
September 9, 2003. You are not required
to respond to a collection of information
unless it displays a currently valid OMB
Control Number.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct

effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

It is well settled that States may not
regulate in categories reserved for
regulation by the Coast Guard. It is also
well settled, now, that all of the
categories covered in 46 U.S.C. 3306,
3703, 7101, and 8101 (design,
construction, alteration, repair,
maintenance, operation, equipping,
personnel qualification, and manning of
vessels), as well as the reporting of
casualties and any other category in
which Congress intended the Coast
Guard to be the sole source of a vessel’s
obligations, are within the field
foreclosed from regulation by the States.
(See the decision of the Supreme Court
in the consolidated cases of United
States v. Locke and Intertanko v. Locke,
529 U.S. 89, 120 S.Ct. 1135 (March 6,
2000).) Because the States may not
regulate within this category,
preemption under Executive Order
13132 is not an issue.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
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health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that, under figure 2—1.
paragraph (34)(d), of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. A
requirement for certification of
navigation lights should not have any
environmental impact. A Determination
of Categorical Exclusion is available in
the docket where indicated under
ADDRESSES.

List of Subjects
33 CFR Part 84

Navigation (water), Waterways.
33 CFR Part 183

Incorporation by reference, Marine
safety.

46 CFR Part 25

Fire prevention, Incorporation by
reference, Marine safety, Reporting and
recordkeeping requirements.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 84 and 183, and 46 CFR part
25, as follows:

PART 84—ANNEX I: POSITIONING
AND TECHNICAL DETAILS OF LIGHTS
AND SHAPES

1. The citation of authority for part 84
continues to read as follows:

Authority: 33 U.S.C. 2071; 49 CFR 1.46.
2. Add § 84.25 to read as follows:

§84.25 Approval.

The construction of lights and shapes
and the installation of lights on board
the vessel must satisfy the
Commandant, U.S. Coast Guard.

PART 183—BOATS AND ASSOCIATED
EQUIPMENT

3. The citation of authority for part
183 continues to read as follows:

Authority: 46 U.S.C. 4302; 49 CFR 1.46.
4. Amend § 183.5 (b) by adding in

alphabetical order the following
standard:

§183.5 Incorporation by reference.
* * * * *
(b] EE

American Boat and Yacht Council, Inc., 3069
Solomons Island Road, Edgewater,
Maryland 21037-1416
ABYC A-16 Electric Navigation Lights-

1997 §183.810

* * * * *

5. Add subpart M to part 183 to read
as follows:

Subpart M—Navigation Lights

Sec.

183.801 Applicability.

183.803 Definitions.

183.810 Navigation light certification
requirements.

§183.801 Applicability.

This subpart applies to recreational
vessel manufacturers, distributors, and
dealers installing such equipment in
new recreational vessels constructed
after November 1, 2002.

§183.803 Definitions.

As used in this subpart:

Dealer means any person who is
engaged in the sale and distribution of
recreational vessels to purchasers who
the seller in good faith believes to be
purchasing any such recreational vessel
for purposes other than resale.

Distributor means any person engaged
in the sale and distribution of
recreational vessels for the purpose of
resale.

Manufacturer means any person
engaged in:

(1) The manufacture, construction, or
assembly of recreational vessels, or

(2) The importation of recreational
vessels into the United States for
subsequent sale.

Navigation lights are those lights
prescribed by the Navigation Rules
(Commandant Instruction 16672.2
series) to indicate a vessel’s presence,
type, operation, and relative heading.

§183.810 Navigation light certification
requirements.

(a) Except as provided by paragraph
(b) of this section, each navigation light
must—

(1) Meet the technical standards of the
applicable Navigation Rules;

(2) Be certified by a laboratory listed
by the Coast Guard to the standards of
ABYC A-16 (incorporated by reference,
see § 183.5) or equivalent, although
portable battery-powered lights need
only meet the requirements of the
standard applicable to them; and

(3) Bear a permanent and indelible
label that is visible without removing or
disassembling the light and that states
the following:

(i) “USCG Approval 33 CFR 183.810.”

(ii) “MEETS .’ (Insert the
identification name or number of the
standard under paragraph (a)(2) of this
section, to which the laboratory type-
tested.)

(ii1) “TESTED BY .”’ (Insert the
name or registered certification-mark of
the laboratory listed by the Coast Guard
that tested the fixture to the standard
under paragraph (a)(2) of this section.)

(iv) Name of manufacturer.

(v) Number of model.

(vi) Visibility of the light in nautical
miles.

(vii) Date on which the light was type-
tested.

(viii) Identification and specifications
of the bulb used in the compliance test.

(b) If a light is too small to attach the
required label—

(1) Place the information from the
label in or on the package that contains
the light; and

(2) Mark each light “USCG” followed
by the certified range of visibility in
nautical miles (nm), for example,
“USCG 2nm”. Once installed, this mark
must be visible without removing the
light.

46 CFR PART 25—REQUIREMENTS

6. The citation of authority for part 25
continues to read as follows:

Authority: 33 U.S.C. 1903(b); 46 U.S.C.
3306, 4302; 49 CFR 1.46.

7. Amend § 25.01-3(b) by adding the
following standard in numerical order
to those listed under American Boat and
Yacht Council as follows:
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§25.01-3 Incorporation by reference. (iii) “TESTED BY _.” (Insert the name DATES: The twenty-eighth Yukon River

* * * * * or registered certification-mark of the drainage action is effective September
(b) * * * laboratory listed by the Coast Guard that 10, 2001, through November 9, 2001, for

Standard A-16-97, Electric
Navigation Lights, July 1997

* * * * *

8. Add subpart 25.10 to part 25 to
read as follows:

§25.10-3

Subpart 25.10—Navigation Lights

Sec.

25.10-1 Applicability.

25.10-2 Definitions.

25.10-3 Navigation light certification
requirements.

§25.10-1 Applicability.

This subpart applies to vessel
manufacturers, distributors, and dealers
installing navigation lights on all
uninspected commercial vessels, except
those completed before November 7,
2002.

§25.10-2 Definitions.

As used in this subpart:

Dealer means any person who is
engaged in the sale and distribution of
vessels to purchasers who the seller in
good faith believes to be purchasing any
such vessel for purposes other than
resale.

Distributor means any person engaged
in the sale and distribution of vessels for
the purpose of resale.

Manufacturer means any person
engaged in:

(1) The manufacture, construction, or
assembly of vessels, or

(2) The importation of vessels into the
United States for subsequent sale.

Navigation lights are those lights
prescribed by the Navigation Rules
(Commandant Instruction 16672.2
series) to indicate a vessel’s presence,
type, operation, and relative heading.

§25.10-3 Navigation light certification
requirements.

(a) Except as provided by paragraph
(b) of this section, each navigation light
must—

(1) Meet the technical standards of the
applicable Navigation Rules;

(2) Be certified by a laboratory listed
by the Coast Guard to the standards of
ABYC A-16 (incorporated by reference,
see § 25.01-3), or equivalent, although
portable battery-powered lights need
only meet the requirements of the
standard applicable to them; and

(3) Bear a permanent and indelible
label stating the following:

(i) “USCG Approval 33 CFR 183.810”

(ii) “MEETS _.” (Insert the
identification name or number of the
standard under paragraph (a)(2) of this
section, to which the light was type-
tested.)

tested the fixture to the standard under
paragraph (a)(2) of this section.)

(iv) Name of Manufacturer.

(v) Number of Model.

(vi) Visibility of the light in nautical
miles (nm).

(vii) Date on which the light was type-
tested.

(viii) Identification of bulb used in the
compliance test.

(b) If a light is too small to attach the
required label—

(1) Place the information from the
label in or on the package that contains
the light; and

(2) Mark each light “USCG” followed
by the certified range of visibility in
nautical miles, for example, “USCG
2nm.” Once installed, this mark must be
visible without removing the light.

Dated: October 4, 2001.
Kenneth T. Venuto,

Rear Admiral, U.S. Coast Guard, Acting
Assistant Commandant for Operations.

[FR Doc. 01-27385 Filed 10-31-01; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

Subsistence Management Regulations
for Public Lands in Alaska, Subpart D;
Emergency Closures and
Adjustments—Yukon River Drainage

AGENCIES: Forest Service, USDA; Fish
and Wildlife Service, Interior.

ACTION: Emergency closures and
adjustments.

SUMMARY: This provides notice of the
Federal Subsistence Board’s in-season
management actions to protect chinook
and chum salmon escapement in the
Yukon River drainage. These regulatory
adjustments and the closures provide an
exception to the Subsistence
Management Regulations for Public
Lands in Alaska, published in the
Federal Register on February 13, 2001.
Those regulations established seasons,
harvest limits, methods, and means
relating to the taking of fish and
shellfish for subsistence uses during the
2001 regulatory year.

Subdistrict 6A; and September 11, 2001,
through November 9, 2001, for
Subdistrict 5A. See SUPPLEMENTARY
INFORMATION for effective dates of the
fourth through twenty-seventh Yukon
River drainage actions.

FOR FURTHER INFORMATION CONTACT:
Thomas H. Boyd, Office of Subsistence
Management, U.S. Fish and Wildlife
Service, telephone (907) 786—3888. For
questions specific to National Forest
System lands, contact Ken Thompson,
Subsistence Program Manager, USDA—
Forest Service, Alaska Region,
telephone (907) 786—3592.
SUPPLEMENTARY INFORMATION:

Previously Effective Dates

The fourth Yukon River drainage
action was effective June 12, 2001,
through August 11, 2001, for Districts 1,
2, and 3. The fifth Yukon River drainage
action was effective June 13, 2001,
through August 12, 2001, for District 4.
The sixth Yukon River drainage action
was effective June 19, 2001, through
August 18, 2001, for the Coastal District;
June 21, 2001, through August 18, 2001,
for District 1; June 24, 2001, through
August 18, 2001, for District 2; and June
27, 2001, through August 18, 2001, for
District 3. The seventh Yukon River
drainage action was effective June 22,
2001, through July 30, 2001, for District
5. The eighth Yukon River drainage
action was effective June 26, 2001,
through August 25, 2001, for Districts 1—
4. The ninth Yukon River drainage
action was effective June 28, 2001,
through August 27, 2001, for District 1;
July 1, 2001, through August 27, 2001,
for District 2; and July 4, 2001, through
August 18, 2001, for District 3. The
tenth Yukon River drainage action was
effective July 1, 2001, through August
30, 2001, for Subdistrict 4A and July 4,
2001, through August 30, 2001, for
Subdistricts 4B and 4C. The eleventh
Yukon River drainage action was
effective July 1, 2001, through August
30, 2001, for Districts 1, 2, 3, and 4 and
Subdistricts 5A, 5B, and 5C. The twelfth
Yukon River drainage action was
effective July 4, 2001, through
September 2, 2001, for the Koyukuk
River. The thirteenth Yukon River
drainage action was effective July 5,
2001, through September 4, 2001, for
District 1 and July 6, 2001, through
September 4, 2001, for Districts 2 and 3.
The fourteenth Yukon River drainage
action was effective July 8, 2001,
through September 6, 2001, for
Subdistrict 4A and July 11, 2001,
through September 6, 2001, for
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Subdistricts 4B and 4C. The fifteenth
Yukon River drainage action was
effective July 10, 2001, through
September 8, 2001, for Subdistricts 5B
and 5C. The sixteenth Yukon River
drainage action was effective July 13,
2001, through September 11, 2001, for
Subdistrict 5A and July 17, 2001,
through September 11, 2001, for
Subdistrict 5D. The seventeenth Yukon
River drainage action was effective July
20, 2001, through September 18, 2001,
for Districts 1, 2, and 3. The eighteenth
Yukon River drainage action was
effective July 20, 2001, through
September 18, 2001, for Subdistrict 5A.
The nineteenth Yukon River drainage
action was effective July 29, 2001,
through September 27, 2001, for District
4 including the Koyukuk River. The
twentieth Yukon River drainage action
was effective July 27, 2001, through July
30, 2001, for all Federal waters of the
Yukon River drainage. The twenty-first
Yukon River drainage action was
effective August 2, 2001, through
October 1, 2001, for Subdistrict 5D and
August 3, 2001, through October 1,
2001, for Subdistricts 5A, 5B, and 5C.
The twenty-second Yukon River
drainage action was effective August 6,
2001, through October 5, 2001, for all
Federal waters of the Yukon River
drainage. The twenty-third Yukon River
drainage action was effective August 6,
2001, through October 5, 2001, for
Districts 1-3; August 7, 2001, through
October 5, 2001, for Subdistricts 5B and
5C; and August 8, 2001, through
October 5, 2001, for District 4. The
twenty-fourth Yukon River drainage
action was effective August 8, 2001,
through October 7, 2001, for District 4;
August 9, 2001, through October 7,
2001, for Subdistricts 5B and 5C and
Districts 1-3. The twenty-fifth Yukon
River drainage action was effective
August 9, 2001, through October 9,
2001, for Subdistrict 5A. The twenty-
sixth Yukon River drainage action was
effective August 10, 2001, rescinding
the twenty-second Yukon River action
for Districts 1-6. The twenty-seventh
Yukon River drainage action is effective
August 20, 2001, through October 19,
2001, for Subdistrict 6A; and August 21,
2001, through October 19, 2001, for
Subdistrict 5A.

Background

Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126)
requires that the Secretary of the Interior
and the Secretary of Agriculture
(Secretaries) implement a joint program
to grant a preference for subsistence
uses of fish and wildlife resources on
public lands in Alaska, unless the State

of Alaska enacts and implements laws
of general applicability that are
consistent with ANILCA and that
provide for the subsistence definition,
preference, and participation specified
in Sections 803, 804, and 805 of
ANILCA. In December 1989, the Alaska
Supreme Court ruled that the rural
preference in the State subsistence
statute violated the Alaska Constitution
and, therefore, negated State compliance
with ANILCA.

The Department of the Interior and
the Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
The Departments administer Title VIII
through regulations at Title 50, Part 100
and Title 36, Part 242 of the Code of
Federal Regulations (CFR). Consistent
with Subparts A, B, and C of these
regulations, as revised January 8, 1999,
(64 FR 1276), the Departments
established a Federal Subsistence Board
to administer the Federal Subsistence
Management Program. The Board’s
composition includes a Chair appointed
by the Secretary of the Interior with
concurrence of the Secretary of
Agriculture; the Alaska Regional
Director, U.S. Fish and Wildlife Service;
the Alaska Regional Director, National
Park Service; the Alaska State Director,
Bureau of Land Management; the Alaska
Regional Director, Bureau of Indian
Affairs; and the Alaska Regional
Forester, USDA Forest Service. Through
the Board, these agencies participate in
the development of regulations for
Subparts A, B, and C, which establish
the program structure and determine
which Alaska residents are eligible to
take specific species for subsistence
uses, and the annual Subpart D
regulations, which establish seasons,
harvest limits, and methods and means
for subsistence take of species in
specific areas. Subpart D regulations for
the 2001 fishing seasons, harvest limits,
and methods and means were published
on February 13, 2001, (66 FR 10142).
Because this rule relates to public lands
managed by an agency or agencies in
both the Departments of Agriculture and
the Interior, identical closures and
adjustments would apply to 36 CFR part
242 and 50 CFR part 100.

The Alaska Department of Fish and
Game (ADF&G), under the direction of
the Alaska Board of Fisheries (BOF),
manages sport, commercial, personal
use, and State subsistence harvest on all
lands and waters throughout Alaska.
However, on Federal lands and waters,
the Federal Subsistence Board
implements a subsistence priority for
rural residents as provided by Title VIII
of ANILCA. In providing this priority,

the Board may, when necessary,
preempt State harvest regulations for
fish or wildlife on Federal lands and
waters.

These emergency closures (restricted
subsistence fishing schedules) and
adjustments are necessary because of
predictions of extremely weak returns of
chinook, summer-run chum, and fall-
run chum salmon in the Yukon River
drainage. These emergency actions are
authorized and in accordance with 50
CFR 100.19(d) and 36 CFR 242.19(d).

Yukon River Drainage

It now appears that returns of
chinook, summer, and fall chum salmon
to the Yukon River in 2001 have been
at or slightly larger than the record lows
of 2000. Very low catches of chinook
and chum salmon were reported by
many subsistence fishermen in 2000.
Chinook and summer chum salmon
escapement monitoring projects in 2000
showed that the returns of these species
were very weak throughout most of the
Yukon River drainage. Federal and State
Managers and most subsistence users in
the region have had strong concerns that
not enough chinook or summer chum
salmon would reach their spawning
grounds in 2001. There were similar
concerns that subsistence needs in some
areas would not be met.

At their January 2001 meeting, the
BOF identified the Yukon River chinook
and chum salmon as stocks of concern
and for the first time implemented a
reduced subsistence fishing schedule to
decrease confusion among users,
increase the quality of escapement,
spread the harvest throughout the run,
and spread subsistence opportunity
among users. In addition, ADF&G has
indicated that any commercial fishing
periods were highly unlikely for the
Yukon River and that they would close
the sport fishery for chinook salmon if
the runs were weak. The ADF&G
biologists and U.S. Fish & Wildlife
Service personnel conducted public
meetings, produced information posters,
and published news articles to let the
local users know about concerns
regarding the expected low salmon
returns and advised them regarding the
restrictions and closures to protect
spawning escapement.

Overall, both the chinook and
summer chum salmon runs were
assessed to be low in abundance.
Restrictions in fishing time were
initially implemented in District 1 and
moved upriver sequentially to conserve
both chinook and summer chum
salmon. When it was determined the
summer chum salmon return would not
meet a population size of 600,000 fish,
gear restrictions were implemented in
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District 1 on July 5, and also
implemented sequentially upriver, to
prohibit directed summer chum salmon
harvest.

The chinook salmon run now appears
to be a little better than last year. The
restricted subsistence fishing schedule
successfully increased the quality of the
escapement, spread the harvest
throughout the run and spread
subsistence harvest opportunity among
users in the lower, middle and upper
Yukon River. Subsistence salmon
fishing time was restricted throughout
the drainage to conserve chinook
salmon. Subsistence catch reports have
been variable with success rates ranging
from very good to poor. It appears that
most individuals who tried, were able to
meet their subsistence needs for
chinook salmon, while some
individuals were unable to meet their
needs for chum salmon.

Early in the fall chum salmon season,
there was great concern that this stock
would not attain the minimum
escapement goal. The poor outlook
predicting a weak fall chum salmon run
was based on the performance of the
this years summer chum run and the
realization that the trend of poor salmon
production could continue for this
year’s fall season. The initial evaluation
of all available information for fall chum
salmon indicated that this year’s run
would likely be less than the 350,000
fish minimum. Since this projection was
near or below the established drainage-
wide goal, the management plan
dictates that no directed subsistence
harvest of fall chum salmon would be
allowed.

Subsistence fishing for whitefish,
suckers and other non-salmon species
was allowed 7 days per week wherever
possible.

On May 10, 2001, in public forum and
after hearing testimony, the Federal
Subsistence Board adopted an
emergency action closing the chinook
and summer chum salmon fishery on all
Federal waters in the Yukon River
drainage for 60 days (the maximum
amount of time allowed under 50 CFR
100.19(d) and 36 CFR 242.19(d)) from
June 1, 2001, to July 30, 2001, to all
users except those Federally-qualified
subsistence users 2001 (66 FR 32750,
June 18, 2001). (First action.)

The Board also suspended the
chinook salmon fin-marking restriction
for subsistence users since there was no
commercial harvest that subsistence-
caught fish could blend into. (Second
action.)

On May 31, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated a set of

closures on Federal waters in Districts
1-3 of the Yukon River drainage for the
subsistence fisheries (66 FR 33642, June
25, 2001). In Districts 1-3 the take of
salmon was closed except for two 36-
hour periods each week. (Third action.)

On June 12, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated gillnet
restrictions on Federal waters in
Districts 1-3 of the Yukon River
drainage for the subsistence fisheries.
These restrictions to nets with 4-inch or
less stretched measure mesh and 60 feet
or less in length allowed subsistence
users to continue to subsistence fish for
non-salmon species while still
conserving salmon. (Fourth action.)

On June 13, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated a set of
closures on Federal waters in District 4
of the Yukon River drainage for the
subsistence fisheries. In District 4, the
take of salmon was closed except for
two 48-hour periods each week. (Fifth
action.)

On June 19, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated a set of
closures on Federal waters in the
Coastal District and Districts 1-3 of the
Yukon River drainage for the
subsistence fisheries. In the Coastal
District, the take of salmon was closed
except for one 96-hour period each
week. In Districts 1-3 the take of salmon
was closed except for two 24-hour
periods each week. (Sixth action.)

On June 22, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated a set of
closures on Federal waters in District 5
of the Yukon River drainage for the
subsistence fisheries. In District 5A, the
take of salmon is closed except for two
42-hour periods each week. In District
5B and 5C, the take of salmon was
closed except for two 48-hour periods
each week. (Seventh action.)

On June 26, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers extended the
gillnet restrictions on Federal waters to
District 4 of the Yukon River drainage
for the subsistence fisheries. This
restriction to nets with 4-inch or less
stretched measure mesh and 60 feet or
less in length allowed subsistence users
to continue to subsistence fish for non-
salmon species while still conserving
salmon. (Eighth action.)

On June 28, 2001, the Federal
Subsistence Board, acting through the

delegated field official and in concert
with ADF&G managers initiated a set of
closures on Federal waters in Districts
1-3 of the Yukon River drainage for the
subsistence fisheries. In Districts 1-3
the take of salmon was suspended for a
single 24-hour period then returning to
two 24-hour periods each week. (Ninth
action.)

On July 1, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated a set of
closures on Federal waters in District 4
of the Yukon River drainage for the
subsistence fisheries. In District 4, the
take of salmon was closed except for
two 36-hour periods each week. (Tenth
action.)

On July 1, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers extended the
fishwheel and gillnet restrictions that
were already in effect on Federal waters
in Districts 1-4 to Subdistricts 5A, 5B,
and 5C of the Yukon River drainage for
the subsistence fisheries. This
restriction to nets with 4-inch or less
stretched measure mesh and 60 feet or
less in length allowed subsistence users
to continue to subsistence fish for non-
salmon species while still conserving
salmon. (Eleventh action.)

On July 4, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated a set of
closures on Federal waters on the
Koyukuk River drainage of the Yukon
River drainage for the subsistence
fisheries. In that area, the take of salmon
was closed except for two 48-hour
periods each week. (Twelfth action.)

On July 5, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated a set of
closures on Federal waters in Districts
1-3 of the Yukon River drainage for the
subsistence fisheries. In Districts 1-3
the take of salmon was closed except for
one 24-hour period each week and
gillnets are restricted to mesh size 8
inches or larger. (Thirteenth action.)

On July 8, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers extended the
fishwheel and gillnet restrictions on
Federal waters to District 4, including
the Koyukuk River drainage, of the
Yukon River drainage for the
subsistence fisheries. This restriction to
nets with 4-inch or less stretched
measure mesh and 60 feet or less in
length seven days per week and nets
with 8-inch or greater stretched measure
mesh during salmon openings allowed
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subsistence users to continue to
subsistence fish while still conserving
chum salmon. (Fourteenth action.)

On July 10, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated a set of
closures on Federal waters in District 5
of the Yukon River drainage for the
subsistence fisheries. In Subdistricts 5B
and 5C, the take of salmon was closed
except for two 36-hour periods each
week. (Fifteenth action.)

On July 13, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers initiated a set of
closures on Federal waters in District 5
of the Yukon River drainage for the
subsistence fisheries. In District 5A, the
take of salmon was closed except for
two 36-hour periods each week. In
District 5D, the take of salmon was
closed except for two 48-hour periods
each week. Non-salmon gillnet
restrictions were also extended to
Subdistricts 5A and 5D during closed
salmon fishing periods. (Sixteenth
action.)

On July 20, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers closed all
Federal waters in Districts 1-3 of the
Yukon River drainage for the
subsistence salmon fisheries in order to
conserve fall-run chum salmon.
(Seventeenth action.)

On July 20, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers relaxed
restrictions on Federal waters in
Subdistrict 5A of the Yukon River
drainage for the subsistence fisheries. In
Subdistrict 5A, the take of salmon was
reopened for two 42-hour periods each
week. (Eighteenth action.)

On July 29, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers closed all
Federal waters in District 4, including
the Koyukuk River drainage, of the
Yukon River drainage for the
subsistence salmon fisheries in order to
conserve fall-run chum salmon.
(Nineteenth action.)

On July 27, 2001, the Federal
Subsistence Board, acting through the
delegated field official, removed the
restriction on the harvest of chinook
salmon by non-Federally-qualified users
on all Federal waters in the Yukon River
drainage. This action was based on
larger than expected chinook runs
which met both the spawning
escapement and subsistence user needs.
(Twentieth action.)

On August 2, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers closed salmon
fishing in all Federal waters in
Subdistricts 5A, B, and C and
liberalized salmon fishing in Subdistrict
5D of the Yukon River drainage in order
to conserve fall-run chum salmon and
still provide an opportunity to take
chinook salmon. (Twenty-first action.)

On August 6, 2001, the Federal
Subsistence Board, acting through the
delegated field official closed fall-run
chum salmon fishing to all non-
Federally qualified users in all Federal
waters of the Yukon River drainage in
order to conserve fall-run chum salmon
and yet provide a limited subsistence
harvest opportunity. (Twenty-second
action.)

On August 6, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers established a
subsistence fishing schedule for
Districts 1-4 and Subdistricts 5B and 5C
of the Yukon River drainage in order to
conserve fall-run chum salmon.
(Twenty-third action.)

On August 8, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers increased the
fishing periods in the subsistence
fishing schedule for Districts 1-4 and
Subdistricts 5B and 5C of the Yukon
River drainage in order to provide
greater harvest opportunities based on
larger run projections. (Twenty-fourth
action.)

On August 9, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers reinstated gillnet
restrictions on Federal waters in
Subdistrict 5A of the Yukon River
drainage for the subsistence fisheries.
This restriction to nets with 4-inch or
less stretched measure mesh and 60 feet
or less in length seven days per week
allowed subsistence users to continue to
subsistence fish while still conserving
chum salmon. (Twenty-fifth action.)

On August 10, 2001, the Federal
Subsistence Board, acting through the
delegated field, removed the restriction
on the harvest of chum salmon by non-
Federally-qualified users on all Federal
waters in the Yukon River drainage.
This action was predicated on larger
than expected chum runs which met
both the spawning escapement and
subsistence user needs. (Twenty-sixth
action.)

On August 20, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers removed the gear

restrictions for non-salmon species in
Subdistricts 5A and 6A of the Yukon
River drainage and opened those areas
to the harvest of salmon. This action
was predicated on continuing larger
than expected chum runs which met
both the spawning escapement and
subsistence user needs. (Twenty-
seventh action.)

On September 10, 2001, the Federal
Subsistence Board, acting through the
delegated field official and in concert
with ADF&G managers modified the
subsistence fishing schedule and
required the use of liveboxes on
fishwheels on Federal waters in
Subdistrict 5A of the Yukon River
drainage for the subsistence fisheries.
This restriction allowed subsistence
users to harvest coho salmon while
while still conserving chum salmon.
(Twenty-eighth action.)

These regulatory actions were
necessary to assure the continued
viability of the chinook and chum
salmon runs and provide a long-term
subsistence priority during a period of
limited harvest opportunity. These
reduced subsistence fishing schedules
brought the Federal subsistence fishing
regulations in line with the similar
ADF&G action for unified management
and minimized confusion under the
dual management system.

The Board finds that additional public
notice and comment requirements
under the Administrative Procedure Act
(APA) for these emergency closures are
impracticable, unnecessary, and
contrary to the public interest. Lack of
appropriate and immediate conservation
measures could seriously affect the
continued viability of fish populations,
adversely impact future subsistence
opportunities for rural Alaskans, and
would generally fail to serve the overall
public interest. Therefore, the Board
finds good cause pursuant to 5 U.S.C.
553(b)(3)(B) to waive additional public
notice and comment procedures prior to
implementation of these actions and
pursuant to 5 U.S.C. 553(d) to make this
rule effective as indicated in the DATES
and the beginning of the SUPPLEMENTARY
INFORMATION sections.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A Final Environmental Impact
Statement (FEIS) was published on
February 28, 1992, and a Record of
Decision on Subsistence Management
for Federal Public Lands in Alaska
(ROD) signed April 6, 1992. The final
rule for Subsistence Management
Regulations for Public Lands in Alaska,
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Subparts A, B, and C (57 FR 22940
22964, published May 29, 1992)
implemented the Federal Subsistence
Management Program and included a
framework for an annual cycle for
subsistence hunting and fishing
regulations. A final rule that redefined
the jurisdiction of the Federal
Subsistence Management Program to
include waters subject to the
subsistence priority was published on
January 8, 1999, (64 FR 1276.)

Compliance With Section 810 of
ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and
wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A Section 810 analysis was
completed as part of the FEIS process.
The final Section 810 analysis
determination appeared in the April 6,
1992, ROD which concluded that the
Federal Subsistence Management
Program, under Alternative IV with an
annual process for setting hunting and
fishing regulations, may have some local
impacts on subsistence uses, but the
program is not likely to significantly
restrict subsistence uses.

Paperwork Reduction Act

The adjustment and emergency
closures do not contain information
collection requirements subject to Office
of Management and Budget (OMB)
approval under the Paperwork
Reduction Act of 1995.

Other Requirements

The adjustment and emergency
closures have been exempted from OMB
review under Executive Order 12866.

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which include small
businesses, organizations, or
governmental jurisdictions. The exact
number of businesses and the amount of
trade that will result from this Federal
land-related activity is unknown. The
aggregate effect is an insignificant
economic effect (both positive and
negative) on a small number of small
entities supporting subsistence
activities, such as boat, fishing gear, and
gasoline dealers. The number of small
entities affected is unknown; but, the
effects will be seasonally and
geographically-limited in nature and
will likely not be significant. The
Departments certify that the adjustment

and emergency closures will not have a
significant economic effect on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, the
adjustment and emergency closures
have no potential takings of private
property implications as defined by
Executive Order 12630.

The Service has determined and
certifies pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that the adjustment and emergency
closures will not impose a cost of $100
million or more in any given year on
local or State governments or private
entities. The implementation is by
Federal agencies, and no cost is
involved to any State or local entities or
Tribal governments.

The Service has determined that the
adjustment and emergency closures
meet the applicable standards provided
in Sections 3(a) and 3(b)(2) of Executive
Order 12988, regarding civil justice
reform.

In accordance with Executive Order
13132, the adjustment and emergency
closures do not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising management authority
over fish and wildlife resources on
Federal lands. Cooperative salmon run
assessment efforts with ADF&G will
continue.

In accordance with the President’s
memorandum of April 29, 1994,
‘“‘Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated possible effects on Federally
recognized Indian tribes and have
determined that there are no effects. The
Bureau of Indian Affairs is a
participating agency in this rulemaking.

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, or use. This Executive
Order requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. As these
actions are not expected to significantly
affect energy supply, distribution, or
use, they are not significant energy
actions and no Statement of Energy
Effects is required.

Drafting Information

William Knauer drafted this
document under the guidance of

Thomas H. Boyd, of the Office of
Subsistence Management, Alaska
Regional Office, U.S. Fish and Wildlife
Service, Anchorage, Alaska. Taylor
Brelsford, Alaska State Office, Bureau of
Land Management; Rod Simmons,
Alaska Regional Office, U.S. Fish and
Wildlife Service; Bob Gerhard, Alaska
Regional Office, National Park Service;
Ida Hildebrand, Alaska Regional Office,
Bureau of Indian Affairs; and Ken
Thompson, USDA-Forest Service,
provided additional guidance.

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Dated: October 4, 2001.
Kenneth E. Thompson,

Subsistence Program Leader, USDA—Forest
Service.

Thomas H. Boyd,
Acting Chair, Federal Subsistence Board.

[FR Doc. 01-27343 Filed 10-31—-01; 8:45 am]
BILLING CODE 3410-11-P; 4310-55-P

POSTAL SERVICE
39 CFR Part 501

Authorization To Manufacture and
Distribute Postage Meters

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule clarifies and
strengthens requirements for
manufacturers/distributors of postage
meters to destroy meters at the end of
their useful life.

DATES: This rule is effective November
1, 2001.

FOR FURTHER INFORMATION CONTACT:
Wayne Wilkerson by fax at (703) 292—
4073.

SUPPLEMENTARY INFORMATION: When a
postage meter, or other postage
evidencing system, reaches the end of
its useful life, it must be destroyed so as
to eliminate potential misuse or fraud
which could lead to loss of Postal
Service revenue. To accomplish this
objective, the Postal Service is
publishing procedures for the
destruction of meters.

List of Subjects in 39 CFR Part 501

Administrative practice and
procedure, Postal Service.

The Amendment
For the reasons set out in this

document, the Postal Service is
amending 39 CFR part 501 as follows:
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PART 501—AUTHORIZATION TO
MANUFACTURE AND DISTRIBUTE
POSTAGE METERS

1. The authority citation for 39 CFR
part 501 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 410, 2601, 2605; Inspector
General Act of 1978, as amended (Pub. L. 95—
452, as amended), 5 U.S.C. App. 3.

§§501.18 through 501.29
§8501.19 through 501.30]

Sections 501.18 through 501.29 are
redesignated as §§501.19 through
501.30 and new §501.18 is added to
read as follows:

[Redesignated as

§501.18 Secure destruction.

(a) Authorized meter manufacturers/
distributors may destroy meters, when
required, in accordance with methods
approved in advance by the manager of
Postage Technology Management. The
postage meter must be rendered
completely inoperable by the
destruction process and associated
postage-printing dies must be destroyed
in accordance with §501.17.
Manufacturers/distributors must submit
the proposed destruction method; a
schedule listing the meters to be
destroyed, by serial number and model;
and the proposed time and place of
destruction to the manager of Postage
Technology Management for approval
prior to any meter destruction.
Manufacturers/distributors must record
and retain the serial numbers of the
meters to be destroyed, and provide the
list in electronic form in accordance
with Postal Service requirements for
postage meter accounting and tracking
systems. Manufacturers/distributors
must give sufficient advance notice of
the destruction to allow the manager of
Postage Technology Management to
schedule observation by Postage
Technology Management or its
designated representative. The Postal
Service representative must ensure that
the serial numbers of the meters
destroyed are the same as the serial
numbers recorded by the manufacturer/
distributor on the list of destroyed
meters, and that the destruction is
performed in accordance with a Postal
Service-approved method or process.

(b) These requirements for meter
destruction apply to all postage meters,
postage evidencing systems, and postal
security devices included as a
component of a postage evidencing
system.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 01-27462 Filed 10-31-01; 8:45 am)]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[SIP NOS. MT-001-0024; MT-001-0025;
MT-001-0026; MT-001-0034; MT-001-0035;
FRL-7093-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Montana; State Implementation Plans;
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule; correction.

SUMMARY: The EPA published in the
Federal Register on June 12, 2001 and
June 18, 2001 several documents that,
among other things, approved updates
to Montana’s State Implementation Plan
(SIP). In the June 12, 2001, rule, which
approved the State’s Emergency Episode
Avoidance Plan and Cascades County’s
Local Regulation Chapter 7, Open
Burning, EPA inadvertently omitted a
sentence from the Administrative
Requirements section of the document.
EPA is correcting the Administrative
Requirements section with this
document. In the June 18, 2001, rule,
which partially approved and partially
disapproved the East Helena Lead (Pb)
SIP, EPA inadvertently referenced an
incorrect date in the preamble and
inadvertently failed to promulgate
regulatory text for those portions of the
plan we disapproved, and to indicate
that we determined that the East Helena
Pb nonattainment area had attained the
Pb NAAQS. In addition, in the
regulatory text that was promulgated in
the June 18, 2001 document, EPA
inadvertently failed to indicate that the
partially approved Pb SIP superseded
the previously approved Pb SIP. Also,
quotation marks were placed in the
wrong location in the June 18, 2001
regulatory text. EPA is correcting the
date in the preamble, promulgating the
regulatory text for the disapproved
provisions of the plan, correcting the
promulgated regulatory text to indicate
that the partially approved Pb SIP
supercedes the previously approved Pb
SIP, and correcting the location of
quotation marks in the promulgated
regulatory text with this document.
EFFECTIVE DATE: This rule is effective
December 3, 2001.

FOR FURTHER INFORMATION CONTACT:
Laurie Ostrand, EPA, Region VIII, (303)
312-6437.

SUPPLEMENTARY INFORMATION:

June 12, 2001, Rulemaking

In our June 12, 2001 (66 FR 31548)
(FR Doc. 01-14612) rulemaking we

approved Montana’s Emergency Episode
Avoidance Plan and Cascades County’s
Local Regulation Chapter 7, Open
Burning. In the Administrative
Requirements section of that
rulemaking, on page 31549, third
column, the paragraph that starts with
“The Congressional Review Act * * *”,
the following sentence should be added
between the first and second sentence:
“EPA will submit a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register.” 1

June 18, 2001, Rulemaking

In our June 18, 2001 (66 FR 32760)
(FR Doc. 01-15142) rulemaking we
partially approved and partially
disapproved the East Helena Lead SIP.
On page 32764, second and third
columns, we inadvertently referenced
the wrong date. At the bottom of the
second column, paragraph starting with
“We are disapproving * * *”, “June 21,
1996’ should be replaced with “June
26, 1996.” In the third column,
paragraph starting with “We are
disapproving paragraphs 15 and 15
* % % “June 21, 1996 should be
replaced with “June 26, 1996.”

Additionally, in the June 18, 2001
rulemaking, we partially disapproved
provisions of the State’s East Helena
Lead SIP (see 66 FR at 32761 and 32764)
and determined that the East Helena Pb
nonattainment area had attained the Pb
NAAQS (see 66 FR 32765). However, we
failed to promulgate corresponding text
in the Code of Federal Regulations. In
this document we are promulgating
changes to 40 CFR 52, subpart BB,
specifically § 52.1384 (Emission control
regulations) to correspond to the
partially disapproved plan provisions
and §52.1375 (Control strategy: Lead) to
correspond to the attainment
determination.

Also, the East Helena Pb Plan
partially approved on June 18, 2001
superseded a previously approved Pb
Plan submitted on September 29, 1983.
We are correcting the regulatory text (at
§52.1370(c)(51)) to indicate that the

1 Note, although the Administrative Requirements
section in the June 12, 2001 preamble did not
include the statement that we would submit a
report containing the rule and other required
information to the U.S. Senate, the U.S. House of
Representatives, and the Comptroller General of the
United States, on June 6, 2001, we did, in fact,
fulfill this requirement by sending a report to the
U.S. Senate, the U.S. House of Representatives, and
the Comptroller General of the United States
containing the Montana rule and other required
information.
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September 29, 1983 Pb Plan is
superseded.

Finally, in the June 18, 2001
rulemaking, on page 32766, third
column, paragraph (5), the quotation
mark ending the quotation was placed
in the wrong location. We are correcting
the regulatory text to read as follows:

The words, “or a method approved by the
Department in accordance with the Montana
Source Testing Protocol and Procedures
Manual shall be used to measure the
volumetric flow rate at each location
identified,” in section 7(A)(2) of exhibit A.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. We
have determined that there is good
cause for making today’s rule final
without prior proposal and opportunity
for comment because we are merely
correcting incorrect administrative text
and dates in the preamble of previous
rulemakings, promulgating regulatory
text for rules disapproved in a previous
rulemaking and correcting regulatory
text in a previous rulemaking. Thus,
notice and public procedure are
unnecessary. We find that this
constitutes good cause under 5 U.S.C.
553(b)(B).

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. This
rule is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant
regulatory action under Executive Order
12866. Because the agency has made a
“good cause” finding that this action is
not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
indicated in the Supplementary
Information section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate,
as described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more

Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

This technical correction action does
not involve technical standards; thus
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
the rule in accordance with the
‘““Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings’ issued under the executive
order. This rule does not impose an
information collection burden under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). EPA’s compliance
with these statutes and Executive
Orders for the underlying rules are
discussed in the June 12, 2001, rule,
approving Montana’s Emergency
Episode Avoidance Plan and Cascade
County’s Local Regulation Chapter 7,
Open Burning, and in the June 18, 2001,
rule, partially approving and partially
disapproving the East Helena Lead SIP.

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency

makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, EPA has
made such a good cause finding,
including the reasons therefore, and
established an effective date of
December 3, 2001. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This correction to
the identification of plan for Montana is
not a ‘“‘major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by Reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Accordingly, 40 CFR part 52, subpart
BB of chapter I, title 40 is corrected by
making the following amendments:

PART 52—[CORRECTED]

1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

2. Revise §52.1370(c)(51)
introductory text and (c)(51)(i)(B)(5) to
read as follows:

§52.1370 Identification of plan.
* * * * *
(C) * * %

(51) The Governor of Montana
submitted the East Helena Lead SIP
revisions with letters dated August 16,
1995, July 2, 1996, and October 20,
1998. The revisions address regulating
lead emission from Asarco, American
Chemet and re-entrained road dust from
the streets of East Helena. The revisions
supersede the Lead Plan submitted to
EPA on September 29, 1983 (see
paragraph (c)(15) of this section).

(i) * % %

(B) * * %

(5) The words, “or a method approved
by the Department in accordance with
the Montana Source Testing Protocol
and Procedures Manual shall be used to
measure the volumetric flow rate at each
location identified,” in section 7(A)(2)
of exhibit A;

* * * * *

3. Add a new §52.1375 to read as
follows:
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§52.1375 Control strategy: Lead.

Determination—EPA has determined
that the East Helena Lead nonattainment
area has attained the lead national
ambient air quality standards through
calendar year 1999. This determination
is based on air quality data currently in
the AIRS database (as of the date of our
determination, June 18, 2001).

4.In §52.1384 add paragraph (b) to
read as follows:

§52.1384 Emission control regulations.
* * * * *

(b)(1) In 40 CFR 52.1370(c)(51), we
incorporated by reference several
documents that comprise the East
Helena Lead SIP. Sections
52.1370(c)(51)(i)(B) and (C) indicate that
certain provisions of the documents that
were incorporated by reference were
excluded. The excluded provisions of
§52.1370(c)(51)(1)(B) and (C) are
disapproved. These provisions are
disapproved because they do not
entirely conform to the requirement of
section 110(a)(2) of the Act that SIP
limits must be enforceable, nor to the
requirement of section 110(i) that the
SIP can be modified only through the
SIP revision process. The following
phrases, words, or section in exhibit A
of the stipulation between the Montana
Department of Environmental Quality
(MDEQ) and Asarco, adopted by order
issued on June 26, 1996 by the Montana
Board of Environmental Review
(MBER), are disapproved:

(i) The words, “or an equivalent
procedure” in the second and third
sentences in section 2(A)(22) of exhibit

(ii) The words, “or an equivalent
procedure” in the second and third
sentences in section 2(A)(28) of exhibit

(iii) The words, “or an equivalent
procedure” in the second sentence in
section 5(G) of exhibit A;

(iv) The sentence, “Any revised
documents are subject to review and
approval by the Department as
described in section 12,” from section
6(E) of exhibit A;

(v) The words, “or a method approved
by the Department in accordance with
the Montana Source Testing Protocol
and Procedures Manual shall be used to
measure the volumetric flow rate at each
location identified,” in section 7(A)(2)
of exhibit A;

(vi) The sentence, “Such a revised
document shall be subject to review and
approval by the Department as
described in section 12,” in section
11(C) of exhibit A;

(vii) The sentences, ‘“This revised
Attachment shall be subject to the
review and approval procedures

outlined in Section 12(B). The Baghouse
Maintenance Plan shall be effective only
upon full approval of the plan, as
revised. This approval shall be obtained
from the Department by January 6, 1997.
This deadline shall be extended to the
extent that the Department has exceeded
the time allowed in section 12(B) for its
review and approval of the revised
document,” in section 12(A)(7) of
exhibit A; and

(viii) Section 12(B) of exhibit A.

(2) Paragraphs 15 and 16 of the
stipulation by the MDEQ and Asarco
adopted by order issued on June 26,
1996 by the MBER are disapproved.
Paragraph 20 of the stipulation by the
MDEQ and American Chemet adopted
by order issued on August 4, 1995 by
the MBER is disapproved.

* * * * *

Dated: October 22, 2001.
Jack W. McGraw,
Acting Regional Administrator, Region 8.
[FR Doc. 01-27278 Filed 10—-31-01; 8:45 am|]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DC 050-2027a; FRL-7094-7]

Approval and Promulgation of Air
Quality Implementation Plans; District

of Columbia; Nitrogen Oxides Budget
Trading Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on a revision to the District of
Columbia (the District) State
Implementation Plan (SIP). This
revision was submitted in response to
EPA’s regulation entitled, “Finding of
Significant Contribution and
Rulemaking for Certain States in the
Ozone Transport Assessment Group
Region for Purposes of Reducing
Regional Transport of Ozone,”
otherwise known as the ““ NOx SIP
Call.” This revision establishes and
requires a nitrogen oxides (NOx)
allowance trading program for large
electric generating and industrial units,
beginning in 2003. The intended effect
of this action is to approve the District’s
NOx Budget Trading Program because it
addresses the requirements of the NOx
SIP Call. On December 26, 2000, EPA
made a finding that the District had
failed to submit a SIP response to the
NOx SIP Call, thus starting the 18 and
24 month clocks for the mandatory

imposition of sanctions and the
obligation for EPA to promulgate a
Federal Implementation Plan (FIP)
within 24 months. On May 21, 2001, the
District of Columbia submitted its NOx
Budget Trading Program in response to
the NOx SIP Call. EPA found that SIP
submission complete on June 8, 2001,
thereby halting the sanctions clocks.
Upon approval of this SIP revision, both
the sanctions clocks and EPA’s FIP
obligation are fully terminated.

DATES: This rule is effective on
December 31, 2001 without further
notice, unless EPA receives adverse
written comment by December 3, 2001.
If EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief, Air
Quality Planning and Information
Services Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region I1I, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460; and the District
of Columbia Department of Public
Health, Air Quality Division, 51 N
Street, NE., Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT:
Cristina Fernandez, (215) 814—2178, or
by e-mail at fernandez.cristina@epa.gov.
Please note any comments on this rule
must be submitted, in writing, as
provided in the ADDRESSES section of
this document.

SUPPLEMENTARY INFORMATION: On May
21, 2001, the Government of the District
of Columbia, Department of Health
submitted a revision to its SIP to
address the requirements of the NOx SIP
Call. The revision consists of the
adoption of Chapter 10—Nitrogen
Oxides Budget Trading Program. The
information in this section of this
document is organized as follows:

I. EPA’s Action

A. What Action Is EPA Taking In This
Final Rulemaking?

B. What Are the General NOx SIP Call
Requirements?

C. What Is EPA’s NOx Budget Trading
Program?

D. What Guidance Did EPA Use to Evaluate
the District’s Submittal?
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II. The District’s NOx Budget Trading
Program
A. When Did the District Submit the SIP
Revision to EPA in Response to the NOx
SIP Call?
B. What Is the District’'s NOx Budget
Trading Program?
C. What Is the Result of EPA’s Evaluation
of the District’s Program?
1. Final Action
IV. Administrative Requirements

I. EPA’s Action

A. What Action Is EPA Taking in This
Final Rulemaking?

EPA is taking direct final action to
approve the District of Columbia NOx
Budget Trading Program submitted as a
SIP revision on May 21, 2001. Upon
approval of this SIP revision, both the
sanctions clocks and EPA’s FIP
obligation are terminated.

B. What Are the General NOx SIP Call
Requirements?

On October 27, 1998 (63 FR 57356),
EPA published a final rule entitled,
“Finding of Significant Contribution
and Rulemaking for Certain States in the
Ozone Transport Assessment Group
Region for Purposes of Reducing
Regional Transport of Ozone,”
otherwise known as the “ NOx SIP
Call.” The NOx SIP Call requires 22
States and the District of Columbia to
meet statewide NOx emission budgets
during the five-month period between
May 1 and October 1 in order to reduce
the amount of ground level ozone that
is transported across the eastern United
States. EPA determined state-wide NOx
emission budgets for each affected
jurisdiction to be met by the year 2007.
EPA identified NOx emission
reductions, by source category, that
could be achieved by using cost-
effective measures. The source
categories included were electric
generating units (EGUs), non-electric
generating units (non-EGUs), area
sources, nonroad mobile sources and
highway sources. However, the NOx SIP
Call allowed states the flexibility to
decide which source categories to
regulate in order to meet the statewide
budgets. In the NOx SIP Call rule’s
preamble, EPA suggested that imposing
statewide NOx emissions caps on large
fossil-fuel fired industrial boilers and
electricity generating units would
provide a highly cost effective means for
States to meet their NOx budgets. In
fact, the state-specific budgets were set
assuming an emission rate of 0.15
pounds NOx per million British thermal
units (Ibs of NOx/MMBtu) at EGUs,
multiplied by the projected heat input
(MMBtu) from burning the quantity of
fuel needed to meet the 2007 forecast for

electricity demand. See 63 FR 57407,
October 27, 1998. The calculation of the
2007 EGU emissions assumed that an
emissions trading program would be
part of an EGU control program. The
NOx SIP Call state budgets also
assumed, on average, a 30 percent NOx
reduction from cement kilns, a 60
percent reduction from industrial
boilers and combustion turbines, and a
90 percent reduction from internal
combustion engines. The non-EGU
control assumptions were applied at
units where the heat input capacities
were greater than 250 MMBtu per hour,
or in cases where heat input data were
not available or appropriate, at units
with actual emissions greater than one
ton per day.

To assist the states in their efforts to
meet the SIP Call, the NOx SIP Call final
rule included a model NOx allowance
trading regulation, called “NOx Budget
Trading Program for State
Implementation Plans” (40 CFR part
96), that could be used by states to
develop their regulations. The NOx SIP
Call rulemaking explained that if states
developed an allowance trading
regulation consistent with the EPA
model rule, they could participate in a
regional allowance trading program that
would be administered by EPA. See 63
FR 57458-57459, October 27, 1998.

EPA conducted several comment
periods on various aspects of the NOx
SIP Call emissions inventories. On
March 2, 2000 (65 FR 11222), EPA
published additional technical
amendments to the NOx SIP Call. The
March 2, 2000 final rulemaking
established the inventories upon which
the District of Columbia’s final budget is
based.

On March 3, 2000, the D.C. Circuit
issued its decision on the NOx SIP Call
ruling in favor of EPA on all of the
major issues. Michigan v. EPA, 213 F.3d
663 (D.C. Cir. March 3, 2000). The Court
denied petitioners’ requests for
rehearing or rehearing en banc on July
22, 2000. However, the Court ruled
against EPA on four narrow issues. The
Court remanded certain matters for
further rulemaking by EPA. EPA expects
to publish a proposal that addresses the
remanded portion of the NOx SIP Call
Rule in the near future. Any additional
emissions reductions required as a
result of a final rulemaking on that
proposal will be reflected in the second
phase portion (Phase II) of the NOx SIP
Call rule. EPA does not anticipate that
the District of Columbia will have any
additional reductions requirements
pursuant to the Phase II of the NOx SIP
Call rule.

C. What Is EPA’s NOx Budget Trading
Program?

EPA’s model NOx budget and
allowance trading rule, 40 CFR part 96,
sets forth a NOx emissions trading
program for large EGUs and non-EGUs.
A state can voluntarily choose to adopt
EPA’s model rule in order to allow
sources within its borders to participate
in regional allowance trading. The
October 27, 1998 final rulemaking
contains a full description of the EPA’s
model NOx budget trading program. See
63 FR 57514-57538 and 40 CFR part 96.
In general, air emissions trading uses
market forces to reduce the overall cost
of compliance for pollution sources,
such as power plants, while maintaining
emission reductions and environmental
benefits. One type of market-based
program is an emissions budget and
allowance trading program, commonly
referred to as a ““cap and trade”
program.

In an emissions budget and allowance
trading program, the state or EPA sets a
regulatory limit, or emissions budget, in
mass emissions from a specific group of
sources. The budget limits the total
number of allocated allowances during
a particular control period. When the
budget is set at a level lower than the
current emissions, the effect is to reduce
the total amount of emissions during the
control period. After setting the budget,
the state or EPA then assigns, or
allocates, allowances to the
participating entities up to the level of
the budget. Each allowance authorizes
the emission of a quantity of pollutant,
e.g., one ton of airborne NOx. At the end
of the control period, each source must
demonstrate that its actual emissions
during the control period were less than
or equal to the number of available
allowances it holds. Sources that reduce
their emissions below their allocated
allowance level may sell their extra
allowances. Sources that emit more than
the amount of their allocated allowance
level may buy allowances from the
sources with extra reductions. In this
way, the budget is met in the most cost-
effective manner.

D. What Guidance Did EPA Use To
Evaluate the District’s Submittal?

The final NOx SIP Call rule included
a model NOx budget trading program
regulation at 40 CFR part 96. EPA used
the model rule and 40 CFR part 51.121—
22 to evaluate the District’s NOx Budget
Trading Program.
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II. The District’s NOx Budget Trading
Program

A. When Did the District Submit the SIP
Revision to EPA in Response to the NOx
SIP Call?

On May 21, 2001, the Government of
the District of Columbia, Department of
Health submitted a revision to its SIP to
address the requirements of the NOx SIP
Call.

B. What Is the District’s NOx Budget
Trading Program?

The District’s SIP revision to address
the requirements of the NOx SIP Call
consists of the adoption and submittal
of Chapter 10—Nitrogen Oxides Budget
Trading Program. The District of
Columbia NOx Budget Trading Program
establishes and requires a NOx
allowance trading program for large
electric generating and industrial units.
Chapter 10—NOx Budget Trading
Program establishes a NOx cap and
allowance trading program with a
budget of 233 tons of NOx for the ozone
seasons of 2003 and beyond. The
District has adopted, by reference, the
requirements of the July 1, 2000 edition
of 40 CFR part 96, subpart A (NOx
Budget Trading Program General
Provisions), subpart B (Authorized
Account Representative for NOx Budget
Sources), subpart C (Permits), subpart D
(Compliance Certification), subpart E
(NOx Allowance Allocations), subpart F
( NOx Allowance Tracking System),
Subpart G ( NOx Allowance Transfers),
Subpart H (Monitoring and Reporting),
and subpart I (Individual Opt-ins) and
40 CFR part 97, Appendix A (Final
Section 126 Rule: EGU Allocations,
2003-2007), Appendix B (Final Section
126 Rule: Non-EGU Allocations 2003—
2007), Appendix C (Final Section 126
Rule: Trading Budget, 2003—-2007), and
Appendix D (Final Section 126 Rule:
State Compliance Supplement Pool for
the Section 126 Rule (Tons)). Therefore,
pursuant to 40 CFR 51.121(p)(1), the
District’s SIP revision is automatically
approved as satisfying its portion of
NOx emission reductions.

Under the NOx Budget Trading
Program, the District allocates NOx
allowances to the EGUs and non-EGUs
units that are affected by these
requirements. Because the District’s
NOx Budget Trading Program is based
upon EPA’s model rule, the District of
Columbia sources are allowed to
participate in the interstate NOx
allowance trading program that EPA
will administer for the participating
states. The NOx trading program applies
to all fossil fuel fired EGUs with a
nameplate capacity equal to or greater
than 25 MW that sell any amount of

electricity to the grid as well as any non-
EGUs that have a heat input capacity
equal to or greater than 250 MMBtu per
hour. Each NOx allowance permits a
source to emit one ton of NOx during
the seasonal control period. NOx
allowances may be bought or sold.
Unused NOx allowances may also be
banked for future use, with certain
limitations. Source owners will monitor
their NOx emissions by using systems
that meet the requirements of 40 CFR
part 75, subpart H, and report resulting
data to EPA electronically. Each budget
source complies with the program by
demonstrating at the end of each control
period that actual emissions do not
exceed the amount of allowances held
for that period. However, regardless of
the number of allowances a source
holds, it cannot emit at levels that
would violate other federal or state
limits, for example, reasonably available
control technology (RACT), new source
performance standards, or Title IV (the
Federal Acid Rain program).

C. What Is the Result of EPA’s
Evaluation of the District’s Program?

EPA has evaluated the District’s May
21, 2001 SIP submittal and finds it
approvable. The District of Columbia
NOx Budget Trading Program is
consistent with EPA’s guidance and
addresses the requirements of the NOx
SIP Call. EPA finds the NOx control
measures in the District’s NOx Budget
Trading Program approvable. The May
21, 2001 submittal will strengthen the
District’s SIP for reducing ground level
ozone by providing NOx reductions
beginning in 2003.

On December 26, 2000 (65 FR 81366),
EPA made a finding that the District had
failed to submit a SIP response to the
NOx SIP Call, thus starting 18 and 24
month clocks for the mandatory
imposition of sanctions and the
obligation for EPA to promulgate a
Federal Implementation Plan (FIP) with
24 months. The effective date of that
finding was January 25, 2001. On

May 21, 2001, the District submitted
a SIP revision to satisfy the NOx SIP
Call. EPA found that SIP submission
complete on June 8, 2001, thus, halting
the sanctions clocks.

III. Final Action

EPA is approving the District’s NOx
Budget Trading Program, submitted as a
SIP revision on May 21, 2001. EPA finds
that the District’s NOx Budget Trading
Program is fully approvable because it
satisfies the requirements of the NOx
SIP Call. Approval of this SIP revision
fully terminates both the sanctions
clocks and EPA’s FIP obligation which
officially started on January 25, 2001,

the effective date of EPA’s December 26,
2000 finding (FR 65 81366).

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on December 31, 2001 without
further notice unless EPA receives
adverse comment by December 3, 2001.
If EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Administrative Requirements

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
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Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant. In reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.

It would thus be inconsistent with
applicable law for EPA, when it reviews
a SIP submission, to use VCS in place
of a SIP submission that otherwise

satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply. This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 31,
2001. Filing a petition for
reconsideration by the Administrator of

this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action approving the
District of Columbia NOx Budget
Trading Program as satisfying the NOx
SIP Call may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements.

Dated: October 24, 2001.

Donald S. Welsh,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]
1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart J—District of Columbia

2.In §52.470, the table in paragraph
(c) is amended by adding the entry
under Chapter 10 in numerical order for
Section 1014 to read as follows:

§52.470 Identification of plan.

* * * * *

(c) EPA approved regulations.

EPA-APPROVED REGULATIONS IN THE DISTRICT OF COLUMBIA SIP

State citation Title/subject State effective date EPA approval date Additional Explanation
* * * * * * *
Chapter 10—Nitrogen Oxides Emissions Budget Program
* * * * * * *
Section 1014 .......ccceeeeneen. NOx Budget Trading Pro- May 1, 2001 ..........cceenneee. November 1, 2001.
gram For State Imple-
mentation Plans.
* * * * * * *

[FR Doc. 01-27376 Filed 10-31-01; 8:45 am)]
BILLING CODE 6560-60-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MT-001-0038,CO-001-0065;FRL—-7093-7]

Clean Air Act Determination of
Attainment for PM;o Nonattainment
Areas; Montana and Colorado

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is finalizing
determinations of attainment for the
particulate matter with an aerodynamic
diameter less than or equal to a nominal
10 microns (PMjp) national ambient air
quality standards (NAAQS) for the
Whitefish, Montana, Thompson Falls,
Montana and Steamboat Springs,
Colorado moderate PM;p nonattainment
areas. The Whitefish, Montana
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nonattainment area was required by the
Clean Air Act Amendments (CAAA) of
1990 to attain the PM;0 NAAQS by
December 31, 1999. This final
determination is based on complete,
quality assured ambient air quality
monitoring data for the years 1997,
1998, and 1999. The Thompson Falls,
Montana and Steamboat Springs,
Colorado nonattainment areas were
required by the Clean Air Act
Amendments (CAAA) of 1990 to attain
the PM;10 NAAQS as of December 31,
2000. These final determinations are
based on complete, quality assured
ambient air quality monitoring data for
the years 1998, 1999, and 2000.

EFFECTIVE DATE: This final rule is
effective December 3, 2001.

ADDRESSES: Written comments may be
mailed to Richard R. Long, Director, Air
and Radiation Program, Mailcode 8P—
AR, Environmental Protection Agency
(EPA), Region VIII, 999 18th Street,
Suite 300, Denver, Colorado, 80202.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air and Radiation Program,
Environmental Protection Agency,
Region VIII, 999 18th Street, Suite 300,
Denver, Colorado 80202.

FOR FURTHER INFORMATION CONTACT:
Cindy Rosenberg, EPA, Region VIII,
(303) 312-6436.

SUPPLEMENTARY INFORMATION: On August
8, 2001, EPA published a notice of
proposed rulemaking (NPR) for the
attainment determinations. The NPR
proposed approval of the PM3q
attainment date determinations for
Whitefish and Thompson Falls,
Montana and Steamboat Springs,
Colorado. Please refer to this proposed
rulemaking for background information
on Clean Air Act requirements for
conducting attainment determinations.
Throughout this document, wherever
“we,” “us,” or “our” are used, we mean
the Environmental Protection Agency
(EPA).

Table of Contents

1. EPA’s Final Action
1I. Basis for EPA’s Final Action
A. Whitefish, Montana
Determination that the Whitefish PM1g
Nonattainment Area Attained the PMjo
NAAQS as of December 31, 1999.
B. Thompson Falls, Montana
Determination that the Thompson Falls
PMjo Nonattainment Area Attained the
PM310 NAAQS as of December 31, 2000.
C. Steamboat Springs, Colorado
Determination that the Steamboat Springs
PMjo Nonattainment Area Attained the
PM310 NAAQS as of December 31, 2000.
III. Administrative Requirements

I. Final Action

Based on quality-assured data meeting
the requirements of 40 CFR 50,
appendix K, we are determining that
Whitefish, Montana attained the PM1q
NAAQS as of December 31, 1999 and
that Thompson Falls, Montana and
Steamboat Springs, Colorado attained
the PM10 NAAQS as of December 31,
2000. This final action to determine
attainment for Whitefish, Montana is
based on monitored air quality data for
the national ambient air quality
standard (NAAQS) for PMjg from the
years 1997—99, and the actions for
Thompson Falls, Montana and
Steamboat Springs, Colorado are based
on data from the years 1998—2000. With
this final action, consistent with CAA
section 188, the areas will remain
moderate PM1o nonattainment areas and
avoid the additional planning
requirements that apply to serious PMio
nonattainment areas.

This action should not be confused
with a redesignation to attainment
under CAA section 107(d) because
neither Montana nor Colorado have
submitted a maintenance plan as
required under section 175(A) of the
CAA or met the other CAA requirements
for redesignation. The designation status
in 40 CFR part 81 will remain moderate
nonattainment for all three areas until
such time as Montana and Colorado
meet the CAA requirements for
redesignations to attainment.

I1. Basis for EPA’s Final Action
A. Whitefish, Montana

Determination that the Whitefish PMio
Nonattainment Area Attained the PM1o
NAAQS as of December 31, 1999

Whether an area has attained the PMio
NAAQS is based exclusively upon
measured air quality levels over the
most recent and complete three calendar
year period. See 40 CFR part 50 and 40
CFR part 50, appendix K. Since the
attainment date for Whitefish was
December 31, 1999, the three year
period covers calendar years 1997, 1998,
and 1999. Samples were collected on an
every day schedule for Whitefish during
this time period.

The PM;0 concentrations reported at
the monitoring site showed one
measured exceedance of the 24-hour
PM10 NAAQS in 1997 with a value of
178 pg/m3; the expected exceedances
for this year also calculated to 1. For
1998 and 1999, the number of
exceedances and expected exceedances
were 0.0. Thus, the three-year average
was less than 1.0, which indicates that
Whitefish attained the 24-hour PMiq
NAAQS as of December 31, 1999. The

second highest value recorded between
1997 and 1999 at the Whitefish
monitoring site was 138 pg/m3 which is
below the standard of 150 pg/ms3.

Review of the annual standard for
calendar years 1997, 1998 and 1999
reveals that Whitefish also attained the
annual PM;0 NAAQS by December 31,
1999. There was no violation of the
annual standard for the three year
period from 1997 through 1999. The
expected annual average value for the
three year period was 29 pg/m3, which
is below the standard of 50 pg/m3.

B. Thompson Falls

Determination that the Thompson Falls
PMio Nonattainment Area Attained the
PM310 NAAQS as of December 31, 2000

Since the attainment date for
Thompson Falls was December 31,
2000, the three year period covers
calendar years 1998, 1999, and 2000.
The PMj0 concentrations reported at the
two monitoring sites showed no
measured exceedances of the 24-hour
PM10 NAAQS between 1998 and 2000.
Review of the annual standard for
calendar years 1998, 1999 and 2000
reveals that Thompson Falls also
attained the annual PM10 NAAQS by
December 31, 2000. No monitoring sites
showed a violation of the annual
standard in the three year period from
1998 through 2000 and the expected
annual average value for the three year
period was 26 pg/m3, which is below
the standard of 50 pg/m3. The sampling
frequency at the Thompson Falls
monitoring site during the first and
fourth quarters of 1998 and 1999 was
every two days and every sixth day for
the second and third quarters. During
2000, the sampling frequency was every
two days for the first quarter, every sixth
day for second and third quarters and
every third day for the fourth quarter.

As described above, the 1987
Guideline provides eligibility
requirements and example situations in
which data may be substituted. For
Thompson Falls, there were two
quarters during this three year
attainment period (1998-2000), which
had less than 75% data capture, but
greater than 50% data capture and thus
qualified for data substitution under our
guidelines. The first quarter of 1999 had
12 values substituted, and used an 89
pg/m3 value from February 25, 1997 for
substitution, bringing the quarterly
average to 39.3 pug/m3, and the 1999
annual average to 35.1 pg/m3. The third
quarter of 2000 had 4 values substituted,
and used a 75 pg/m3 value from August
10, 2000 as the substitution value,
bringing the quarterly average to 40.7



55104

Federal Register/Vol. 66, No. 212/ Thursday, November 1, 2001/Rules and Regulations

pg/m3, and the 2000 annual average to
20.5 pg/ms3.

In 1999, the data recovery for
Thompson Falls was incomplete due to
extenuating circumstances at the
monitoring site. The Courthouse on
which the monitoring site had been
located was being re-roofed and
therefore, MDEQ was forced to find a
new site on short notice, without
enough time to set up a new monitoring
site before the existing site was shut
down. This forced MDEQ to miss all the
monitoring days for the entire 3rd
quarter of 1999. A new monitoring site
was set up on the grounds of the local
high school for the fourth quarter of
1999. The Region used 40 CFR part 50,
appendix K and our April 1987
“Guideline on Exceptions to Data
Requirements for Determining
Attainment of Particulate Matter
Standards” to address the missing data
from 1999. The Region decided to
substitute third quarter data from 1998
for 1999 because we believe that it is
representative of what third quarter
1999 data would have looked like had
the monitoring site continued to
operate. We believe this is an acceptable
method because the exceedances that
Thompson Falls experienced in the
early 1990’s were during winter months,
not during the third quarter of the year.
In addition, the particulate problem in
Thompson Falls is related to road dust
and that problem has been resolved
since street sweeping measures were
adopted by Montana and implemented
in 1998. Therefore, we don’t expect that
there would have been any recorded
exceedances during the third quarter of
1999 had the monitor been operating.

Since MDEQ was forced to change
monitoring sites in the middle of the
three year period necessary for
Thompson Falls to show attainment by
the area’s attainment date, we don’t
have complete data at any one
monitoring site. However, we believe
that combining the data from the two
separate monitoring sites is acceptable
in this situation. We also believe that
the location of the replacement
monitoring site within the extremely
small town of Thompson Falls provides
adequate characterization of the
community’s air. We believe that
Thompson Falls’ data meets our
Guideline and rule requirements.
Therefore, with the preceding actions
concluded, we believe that the data
indicates that Thompson Falls attained
the 24-hour and annual PM;0 NAAQS as
of December 31, 2000.

C. Steamboat Springs

Determination that the Steamboat
Springs PMo Nonattainment Area
Attained the PM10 NAAQS as of
December 31, 2000

Since the attainment date for
Steamboat Springs was December 31,
2000, the three year period covers
calendar years 1998, 1999, and 2000.
Steamboat Springs was operating on an
every day sampling frequency during
this time period. The PMag
concentrations reported at the
monitoring site showed no measured
exceedances of the 24-hour PMjo
NAAQS between 1998 and 2000, which
indicates Steamboat Springs attained
the 24-hour PM10 NAAQS as of
December 31, 2000. The highest
monitored 24-hour value between 1998
and 2000 was 148 pg/m3. Although this
wasn’t an exceedance of the NAAQS,
we agreed with Colorado that this value
should be excluded as a high wind
event under our May 30, 1996 ‘““Areas
Affected by PM—10 Natural Events”
policy. This data was flagged as a
natural event in our Aerometric
Information Retrieval System (AIRS)
and Colorado submitted the proper
documentation package to us certifying
that this monitored value was due to
unusually high winds in the area.
Because of this, the highest applicable
monitored 24-hour value during the
three year period was 121 pg/m3 which
is below the standard of 150 pg/ms3.

Review of the annual standard for
calendar years 1998, 1999 and 2000
reveals that Steamboat Springs also
attained the annual PM1o NAAQS by
December 31, 2000. Data collected at the
monitoring site showed no violations of
the annual standard in the three year
period from 1998 through 2000. The
expected annual average value for the
three year period was 25 pg/m3, which
is below the standard of 50 pg/m3.

III. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This final action merely
determines that certain States have met
federal requirements and imposes no
requirements. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility

Act (5 U.S.C. 601 et seq.). Because this
rule doesn’t impose any additional
enforceable duty, it does not contain
any unfunded mandate or significantly
or uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
makes attainment determinations, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. However, in this
context, there is no state request or
submittal for these attainment
determinations. Thus, the requirements
of section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 ef seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
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is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).
Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 31,
2001. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Particulate matter, Reporting
and recordkeeping requirements.

Dated: October 16, 2001.
Jack W. McGraw,
Acting Regional Administrator, Region VIII.

Chapter I, title 40, part 52 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart G—Colorado

2. Section 52.332 is amended by
revising the section heading and by
adding paragraph (k) to read as follows:

§52.332 Control strategy: Particulate
matter.
* * * * *

(k) Determination—EPA has
determined that the Steamboat Springs
PMio “moderate’” nonattainment area
attained the PMo national ambient air
quality standard by December 31, 2000.
This determination is based on air
quality monitoring data from 1998,
1999, and 2000.

Subpart BB—Montana

3. Section 52.1374 is amended by
redesignating the existing paragraph as
paragraph (a) and adding paragraph (b)
to read as follows:

§52.1374 Control strategy: Particulate
matter.
* * * * *

(b) Determination—EPA has

determined that the Whitefish PM1o
“moderate’”” nonattainment area attained

the PMjo national ambient air quality
standard by December 31, 1999. This
determination is based on air quality
monitoring data from 1997, 1998, and
1999. EPA has determined that the
Thompson Falls PMj0 “moderate”
nonattainment area attained the PMiq
national ambient air quality standard by
December 31, 2000. This determination
is based on air quality monitoring data
from 1998, 1999, and 2000.

[FR Doc. 01-27277 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Docket #s: OR 68-7283a, OR 37-2-6301a,
and OR 37-1-6301a; FRL—7035-6]

Approval and Promulgation of Air
Qualitylmplementation Plan; Oregon

AGENCY: Environmental Protection
Agency (EPA or “we”).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action approving most but not all of the
State Implementation Plan (SIP)
revisions submitted by the State of
Oregon. This rulemaking evaluates the
provisions of the Oregon Visibility SIP
submitted August 26, 1993, smoke
management plan provisions submitted
on August 26, 1993, amendments to the
smoke management plan for the Blue
Mountains submitted September 27,
1995, and revisions to the Oregon field
burning program submitted July 3, 1997.
We are acting on these submissions
together because they address, or are
affected by, the control of particulate
matter from area sources, specifically
smoke from field burning and smoke
from forestry burning. These rules are
also linked through the Oregon
Visibility SIP, which seeks to control
visibility degradation through field
burning programs and smoke
management programs.

EPA is taking no action on the
provision in the visibility SIP changing
the review period from three to five
years. Instead, the original three year
review cycle will remain in the federally
approved SIP until the first Regional
Haze SIP is submitted and approved.
DATES: This direct final rule will be
effective December 31, 2001, unless EPA
receives adverse comment by December
3, 2001. If adverse comments are
received, EPA will publish a timely
withdrawal of the direct final rule in the
informing the public that the rule will
not take effect.

ADDRESSES: Mail written comments to
Steven K. Body, EPA, Region 10, Office
of Air Quality (OAQ-107), 1200 Sixth
Avenue, Seattle, Washington 98101.
You can see copies of the relevant
documents used in this rulemaking
during normal business hours at the
following location: EPA Region 10,
Office of Air Quality, 1200 Sixth
Avenue, Seattle, Washington, 98101.

FOR FURTHER INFORMATION CONTACT:
Steven K. Body, EPA Region 10, Office
of Air Quality, at (206) 553—0782.
SUPPLEMENTARY INFORMATION: The
supplementary information is organized
in the following order:

L. Visibility

A. What is visibility protection and why do
we have it?

B. How is visibility being protected in
Oregon?

C. What does Oregon’s 1993 Visibility SIP
submission propose to change and how
do these changes compare to the Federal
requirements?

D. Which regulations are being approved
through this federal action?

II. Smoke Management Plan

A. What is Oregon’s Smoke Management
Plan?

B. How does Oregon’s 1993 submission
change the plan?

C. How does the Smoke Management Plan
compare to Federal requirements?

D. Which regulations are being approved
through this Federal action?

III. Smoke Management Plan—Blue
Mountains Revision

A. What changes to the Smoke
Management Plan are being proposed?

B. What are the Federal requirements?

C. Which regulations are being approved
through this Federal action?

IV. Field Burning

A. What is Oregon’s field burning program?

B. How does this SIP submission change
the program?

C. What are the changes in acreage
limitations?

D. What are the changes in registration and
permitting of different types of burning?

E. Are there any other significant changes
proposed by the 1997 SIP submission?

F. What are the Federal requirements for
field burning?

G. Which regulations are being approved
through this Federal action?

V. Administrative Requirements

L. Visibility

A. What Is Visibility Protection and Why
Do We Have It?

Section 169A of the Federal Clean Air
Act (CAA or Act) requires states to
protect visibility in mandatory Class I
Federal areas where visibility is an
important value. Mandatory Class I
Federal areas are generally large
national parks or wilderness areas
where visibility is considered an
important value. In Oregon, there are 12
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mandatory Class I Federal areas, which
include the Mount Hood Wilderness,
the Mount Jefferson Wilderness, Three
Sisters Wilderness, and Crater Lake
National Park. A full listing of these
mandatory Class I Federal areas can be
found at 40 CFR 81.425, as well as at
OAR 340-30-120. The Federal rules
regulating visibility protection are set
out in 40 CFR part 51, subpart P.

What are the main visibility
protections provided for by the Federal
rules? The Clean Air Act sets out a goal
of preventing any future and remedying
any existing impairment of visibility in
mandatory Class I Federal areas (section
169(A)). Employing a close coordination
process among the state and the Federal
land managers (FLM), the Federal rules
require monitoring of visibility in
mandatory Class I Federal areas, as well
as the development of a long-term
strategy for making reasonable progress
towards this national visibility goal. The
visibility protection rules also provide
for an assessment of visibility impacts
from any new major stationary source or
major modification that may affect
mandatory Class I Federal areas.
Additionally, in the event that a Federal
land manager certifies impairment of
visibility in a mandatory Class I Federal
area that could be caused, or
contributed to, by a major stationary
facility, Best Available Retrofit
Technology (BART) may be imposed on
the facility.

The Federal visibility rules were
modified in 1999 to include provisions
for addressing regional haze. Regional
haze is visibility impairment which
results from emissions from many point
and non-point sources. All of the states
are currently in the process of
developing revisions to their SIP to
address the regional haze provisions.
Therefore, the SIP submission under
discussion in this action is not required
to comply with the regional haze
provisions of 40 CFR part 51, subpart P.
Please see the Technical Support
Document associated with this rule for
additional discussion of the visibility
requirements of the Federal rule.

B. How Is Visibility Being Protected in
Oregon?

On November 22, 1988, EPA
approved visibility protection
provisions into Oregon’s State
Implementation Plan (see 53 FR 47188).
Oregon’s visibility protection provisions
are at Oregon Administrative Rule
(OAR) 340-20-047, section 5.2. The
visibility protection SIP provided three
approaches to visibility protection: (1) A
short-term strategy to be accomplished
over a 5 year period to mitigate existing
visibility impairment; (2) a long-range

strategy to reduce fine particle
emissions from agricultural field
burning and forest prescribed burning
over a 10—15 year period; and (3) on-
going visibility protection afforded
through the New Source Review
permitting process. EPA approved the
visibility SIP because it conformed to
the federal visibility protection
provisions outlined in 40 CFR 51.300,
subpart P. On August 26, 1993, Oregon
submitted changes to Oregon’s
regulations as proposed revisions to the
visibility SIP.

C. What Does Oregon’s 1993 Visibility
SIP Submission Propose To Change and
How Do These Changes Compare to the
Federal Requirements?

The federal rules regulating visibility
protection are set out in 40 CFR part 51,
subpart P. Many of the federal
requirements set out in subpart P are
specific to SIPs that contain BART
controls on a stationary source.
Currently there are no major stationary
sources in Oregon that could be
required to adopt BART controls,
therefore the BART requirements in
subpart P are not applicable to this
review of the Oregon SIP.

How does Oregon’s SIP submission
compare with the federal visibility
requirements? The federal regulations
require states to: (1) Develop long-term
strategies for improving visibility over a
10-15 year period; (2) assess visibility
impairment; (3) establish BART
emission limits (if applicable); and (4)
implement visibility protection
provisions under the Prevention of
Significant Deterioration program. See
40 CFR 51.302. The first, second and
fourth requirements are discussed
below. The third requirement is not
applicable to Oregon because no Federal
Land Manager has certified impairment
of visibility in a Class I area due to a
specific stationary source.

What are the proposed changes to the
long-term strategy for visibility
protection and how do they compare to
the federal requirements? The 1993
submission builds on the programs
established in the earlier visibility SIP.
Oregon set out a comprehensive plan for
all its Class I areas. Focusing on
vegetative burning, the 1993
submission: (1) Expands the period
during which restrictions to protect
visibility apply by approximately 15
days; (2) incorporates the Class I area
visibility protection provisions of the
Union and Jefferson County field
burning ordinances (Union County
Ordinance #1992—4 passed May 6, 1992,
and Jefferson County Ordinance #0-58—
89 passed May 31, 1989); (3) reduces the
annual acreage allowed for research and

hardwood conversion burning from
1200 to 600 acres per year; and (4)
revises the Willamette Valley field
burning restriction emergency clause to
allow hardship requests for visibility
protection exemptions beyond August
10th of each year. In addition to these
changes, the 1993 visibility SIP
submission proposes to decrease the
frequency of the formal review of the
visibility program by the Department of
Environmental Quality from 3 to 5
years. However, EPA will take no action
on this provision because at this time
Federal visibility protection regulations
require the states to review and revise
as necessary the visibility program every
three years. See 40 CFR 51.306(c). Thus
the three year review period remains in
the SIP.

EPA has determined that the 1993
submission is a general strengthening of
the SIP because it includes additional
provisions protecting visibility, such as
the expansion of the visibility
protection period, and the addition of
field burning ordinances for Jefferson
and Union County.

Visibility is actively monitored in the
Oregon Class I areas. Visibility in the
Class I areas has significantly improved
from the conditions in the 1980s. Please
see the Technical Support Document
associated with this rule for further
discussion on this issue.

The 1993 submission evaluated
monitoring results for the summers of
1984 to 1989 as part of the State’s
assessment of the effectiveness of its
past controls and choice of future
controls needed. Oregon concluded that
from 23% to 31% of the visibility
impairment cases documented within
the Eagle Cap Wilderness are caused by
agricultural field burning in the Grande
Ronde Valley. Oregon also identified
Jefferson County agricultural field
burning as a source of impairment
within the central Oregon Cascade
wilderness areas. Based on this
assessment, Oregon continues to focus
on emissions from agricultural burning.

EPA believes that Oregon’s
monitoring system and the SIP’s use of
these data satisfy the federal
requirements to monitor visibility,
assess the progress achieved in
remedying existing impairment of
visibility, assess changes in visibility
since the last report, and use these
assessments in the development of a
long-term strategy. See 40 CFR
51.302(c)(ii), 51.305, 51.306(c)(1), and
51.306(c)(3).

40 CFR 51.307 sets out the
requirements for evaluating the
visibility impacts from any new major
stationary source or major modification
that would be constructed in an area
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that is designated attainment or
unclassified. The State of Oregon is
fully delegated to carry out the
Prevention of Significant Deterioration
(PSD) program and complies with this
section of the visibility provisions.

D. Which Regulations Are Being
Approved Through This Federal Action?

In this action, EPA is revising
Oregon’s State Implementation Plan to
include OAR 340-20-047, section 5.2
that became effective August 11, 1992.
EPA is taking no action on the provision
in OAR 340-20-047, section 5.2.4.2 and
section 5.2.5.1, that changes the review
period of the visibility SIP from three to
five years.

II. Smoke Management Plan

A. What Is Oregon’s Smoke
Management Plan?

Oregon’s Smoke Management Plan
(SMP) is a program designed to manage
smoke impacts from the burning of
silvicultural wastes and the prescribed
burning of forests. The Oregon SMP
tries to balance essential forest land
burning with preventing smoke from
being carried to, or accumulating in,
designated areas and other areas
sensitive to smoke. The SMP establishes
a permitting system for burning based
on close cooperation of the Oregon
Department of Forestry (ODF) and the
Oregon Department of Environmental
Quality (ODEQ). The SMP requires
burners to obtain burning permits and to
burn only under appropriate
meteorological conditions.

Oregon’s Smoke Management Plan is
at OAR 629-43-043, Oregon
Department of Forestry rules. On
November 22, 1988, EPA incorporated
the State of Oregon’s smoke
management program (OAR 629-43—
043) and the “Operational Guidance for
the Oregon Smoke Management
Program” (Directive 1-4—1-601) into the
SIP. See 53 FR 47188 (November 22,
1988). On August 26, 1993, Oregon
submitted the Department of
Environmental Quality Smoke
Management Plan as amended and
adopted as part of the Oregon Clean Air
Act Implementation Plan (SIP) through
Oregon Administrative Rule (OAR) 340-
20-047, to EPA as a revision to the SMP
portion of the Oregon SIP

B. How Does Oregon’s 1993 Submission
Change the Plan?

Through this 1993 SIP submission,
Oregon is modifying its Smoke
Management Plan to strengthen
visibility protection of the Class I areas,
and to provide for additional
protections around nonattainment areas

for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PM—10).
EPA is approving Oregon’s amendment
to its Smoke Management Plan because
it constitutes a general strengthening of
the SIP.

One of the primary strengthening
provisions of the Oregon Smoke
Management Plan is the adoption of
additional restrictions on burning
through the establishment of a Special
Protection Zone (SPZ) around each of
the six PM—10 nonattainment areas in
Oregon. When this rule was under
development in 1992, there were six
PM-10 nonattainment areas; Klamath
Falls, Medford, Oakridge, Grants Pass,
Eugene-Springfield, and La Grande. A
new nonattainment area, Lakeview, was
designated on October 25, 1993. See 40
CFR 81.338. The SMP does not identify
a SPZ for Lakeview. Determined in part
by geography, meteorology and location
of forested areas, the 20 mile SPZ
boundary around the six PM-10
nonattainment areas would contain
additional restrictions on slash burning.
In western Oregon, between November
15 and February 15, the slash burning
restrictions are mandatory: (1) A
prohibition on burning in the SPZ if the
Department of Forestry forecaster
determines weather conditions are
likely to cause a smoke intrusion into
the adjacent PM—10 nonattainment area;
(2) monitoring of burns for at least 3
days and requirements to extinguish
fires to prevent smoke from smoldering
fires from affecting the nonattainment
area; and (3) a prohibition on new
ignitions in the SPZ when there is a
residential wood combustion
curtailment in the adjacent PM—10
nonattainment area between December 1
to February 15 (during ‘“Red”
woodburning curtailment). In eastern
Oregon, these three restrictions would
be voluntary for La Grande and Klamath
Falls.

In the event that both a PM-10
nonattainment area fails to attain the
National Ambient Air Quality Standard
by the specified deadline, and a
measured impact from slash smoke is
determined to be a significant
contributor to the PM-10
nonattainment, then additional smoke
burning restrictions would take effect as
contingency measures to the PM-10
nonattainment area plans.

The 1993 SIP revision revises the
definition of slash to exclude brush
generated by residential development
land clearing. Instead, the burning of
brush generated by residential
development land clearing will be
regulated by the Department of

Environmental Quality’s open burning
rules.

For additional discussion of the
previously described modifications and
other changes to the smoke management
plan proposed by the 1993 SIP
submission, please see the Technical
Support Document associated with this
rule.

C. How Does the Smoke Management
Plan Compare to Federal Requirements?

The visibility protection provisions at
40 CFR part 51, subpart P suggest that
states consider Smoke Management
Plans in developing long-term strategies
for visibility protection. In September
1992, the Environmental Protection
Agency published The Prescribed
Burning Background Document and
Technical Information Document for
Best Available Control Measures to
assist states in the development of
Smoke Management Plans (EPA—450/2—
92-003). These are a few examples of
how the federal government widely
acknowledges the benefits of smoke
management plans. However, there are
no specific federal requirements for
states to develop and adopt Smoke
Management Plans. Nonetheless, when
compared with many of the smoke
management plans adopted by other
states, Oregon’s Smoke Management
Plan is one of the stronger plans.

D. Which Regulations Are Being
Approved Through This Federal Action?

In this action, EPA is revising
Oregon’s State Implementation Plan to
include rules for the Oregon Department
of Forestry. Specifically, OAR 629-24—
301, that became effective on August 1,
1987 and the Smoke Management Plan
at OAR 629-43-0043 that became
effective on April 13, 1987, are
approved. This action also approves
Oregon Revised Statutes, ORS 477.515,
last amended in 1971 into the SIP and
modifies the Operational Guidance for
the Oregon Smoke Management
Program, Directive 1-4-1-601 that
became effective on August 11, 1992.

III. Smoke Management Plan—Blue
Mountain Revision

A. What Changes to the Smoke
Management Plan Are Being Proposed?

On September 27, 1995, Oregon
submitted a package of rules revising
the Prevention of Significant
Deterioration (PSD) program for Oregon.
The package included several
modifications to comply with existing
federal requirements for the PSD
program, as well as changes specific to
the Oregon program. The 1995
submission sought to: replace Total
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Suspended Particulate increments with
PM-10 increments; change the
boundaries for the Class I areas; change
the PSD baseline date, and amend the
Smoke Management Plan.

On March 7, 1997, EPA approved the
changes submitted in the September
1995 package with the exception of
approving the amendments to the
Smoke Management Plan (see 62 FR
10457). In this action, EPA is approving
the Smoke Management Plan
amendments.

The 1995 submission amends the
Smoke Management Plan in the Blue
Mountains in eastern Oregon. The Blue
Mountains comprise the Umatilla,
Wallowa-Whitman, Ochoco, and
Malheur National Forests in
northeastern Oregon, the forest lands of
the Baker Resource Area, Vale Bureau of
Land Management (BLM) District,
Central Oregon Resource Area,
Prineville BLM District, and the Three
Rivers Resource Area and the Burns
BLM District. The 1995 submission
creates a mandatory smoke management
program that requires Forest Service and
BLM to track annual emissions from
prescribed burning and wildfire to
protect against a violation of the PSD
increment requirements. The 1995
submission requires prescribed burning
to be curtailed if the emission target is
reached. Should unexpected increases
in wildfires cause the target level to be
exceeded, the annual prescribed
burning limit would be adjusted
downward to offset these increases.

The PSD baseline time period for the
Blue Mountains is set using the period
of 1980 to 1993, inclusive. The
amendments to the Smoke Management
Plan establishes a total baseline
emissions from prescribed burning and
wildfire. The total baseline emissions
are estimated to be 17,500 tons of PM—
10 per year. The Smoke Management
Plan distributes this increment between
a wildfire target level of 2,500 tons of
PM-10 per year, and a prescribed
burning emission limit of 15,000 tons
per year. The 1995 submission requires
wildfire emissions to be estimated, and
adjustments to the prescribed burning
schedule to be made in response to
these estimates.

Further, the Forest Service and BLM
are required to conduct prescribed
burning under smoke dispersion
conditions which minimize smoke
impacts and protect air quality in
northeast Oregon, southeast
Washington, and western Idaho. An
important component of this program is
the establishment of real-time
monitoring of smoke impacts through a
smoke management network operated
by the Forest Service, with technical

assistance from the Oregon Department
of Environmental Quality. Should
burning be determined to be causing a
measurable smoke impact, aggressive
mop-up or other measures would be
used to reduce the duration or intensity
of the smoke impacts.

B. What Are the Federal Requirements?

There are no specific federal
requirements for Smoke Management
Plans. The federal requirements for the
Prevention of Significant Deterioration
are outlined in 40 CFR 51.166. As noted
above, EPA approved the revision of the
baseline date for an area in northeastern
Oregon in March 1997. EPA has
reviewed the derivation of the 17,500
tons per year baseline and believes it is
consistent with the Clean Air Act. EPA
further believes that this Smoke
Management Plan would improve
Oregon’s ability to try to control overall
smoke impacts from forest fires. This is
a creative approach to minimize air
quality impacts from prescribed fires
and wildfires based on strong
cooperation among state air regulators,
state land managers, and federal land
managers.

C. Which Regulations Are Being
Approved Through This Federal Action?

In this action, EPA is revising
Oregon’s State Implementation Plan to
include the “Oregon Smoke
Management Plan, Appendix 5,
Operational Guidance to the Oregon
Smoke Management Program, Criteria
for National Forest and BLM Lands in
the Blue Mountains of NE Oregon
(Volume 3, Section A1)’ with the
effective date of July 12, 1995.

IV. Field Burning

A. What Is Oregon’s field burning
program?

Since the 1970’s, Oregon has operated
a field burning program to control
particulate matter emissions from the
burning of perennial and annual grass
seed and cereal grain crops in the
Willamette Valley. The Willamette Field
Burning Rules are in OAR Chapter 340,
Division 26. The open burning of all
other agricultural waste material,
including sanitizing perennial and
annual grass seed crops by open burning
in counties outside of the Willamette
Valley is governed by OAR Chapter 340,
Division 23, “Rules for Open Burning.”
This action addresses changes to
Division 26 only.

Over the years, Oregon has modified
its field burning program. In 1985, EPA
approved the field burning SIP. The
field burning program was a permits
and fee program. Burning permits were

specific to location and might limit or
define the methods a burner may use.
The 1985 field burning SIP established
a cap on the maximum acreage to be
open burned annually in the Willamette
Valley. This acreage cap was set at
250,000 acres annually. The 1985 field
burning SIP included a record keeping
provision that enabled the program to
track acreage burned. Based on
meteorological assessments of wind
conditions and mixing heights, the field
burning program had daily burning
authorization criteria.

EPA last approved the propane
flaming annual acreage cap and several
definitions for the Oregon field burning
program in 1997 (62 FR 8385, February
25, 1997). The approved modifications
to Division 26 were those that were
effective in Oregon on March 10, 1993.
The last substantive EPA approval of
Division 26 occurred in 1985 (50 FR
31368, August 2, 1985). On July 3, 1997,
ODEQ submitted revisions to the field
burning program as a revision to
Chapter 340, Division 26, ‘“Rules for
Open Burning (Willamette Valley)’.

B. How Does This SIP Submission
Change the Program?

What are the significant changes
proposed by the July 3, 1997,
submission? This 1997 submission
proposes to significantly revise the 1985
field burning SIP. Earlier in 1997, EPA
adopted several housekeeping changes
to the Willamette Valley field burning
rule (see 62 FR 8385, February 25,
1997). The February 1997 action was
not intended to address any substantive
changes to the field burning program. In
February 1997, EPA specifically
approved the definitions for: ““fire safety
buffer zone,” “marginal day,” “open
burning,” “propane flaming permit,”
“released allocation,” and “stack
burning permit.” EPA also approved a
maximum acreage to be propane-flamed
annually in the Willamette Valley.

The July 3, 1997, submission
modifying the Oregon field burning
rules establishes three types of burning:
open field burning, propane flaming and
stack or pile burning. The 1997
submission reduces the total acreage
allowed to be open burned, establishes
a separate acreage cap for propane
flaming, exempts stack or pile burning
from the field burning cap and changes
the registration, permitting and fee
structure for all these burns. The 1997
submission also adds two new sections:
Sections 340-26-033 and 340-26-055
which regulate preparatory burning and
stack or pile burning. This 1997
submission also repeals Section 340—
26-025 which provided for Civil
Penalties.
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C. What Are The Changes in Acreage
Limitations?

How are acreage limitations affected
by the new submission? In the 1985
field burning SIP, Oregon established
that the maximum acreage to be open
burned annually would not exceed
250,000 acres. The 1985 SIP also set a
daily burn limit of 46,934 acres per day.
Propane flaming was not included
under this acreage limitation. In
supporting documentation on the July 3,
1997, SIP revision, provided to EPA by
Oregon on December 22, 1999, Oregon
asserts that stack or pile burning were
not considered to be covered by this
limitation, either. EPA disagrees. In
reading the language used in the 1985
SIP, as well as the language adopted
under the Fire Marshal Rules that were
first promulgated in 1988, there was a
consistent division only between field
burning and propane flaming. “Stack or
pile burning” was not considered to be
a separate category. EPA believes that
the 250,000 annual acreage limit
covered both open field burning and
stack or pile burning.

As noted earlier, the 1997 submission
defines three different methods of
burning: open field burning, propane
flaming, and stack or pile burning. The
1997 submission treats each of these
types of burns differently. One of the
most aggressive forms of control in
Oregon’s field burning program is the
significant decrease in the maximum
acreage that can be open field burned
annually. The maximum allowable
acreage decreased from 140,000 (for
1992-3) to 120,000 (for 1994-5) to
100,000 (for 1996-7) to 40,000 for 1998
and thereafter. Maximum acreage of
fields to be propane flamed annually is
set at 75,000 acres. No specific acreage
caps have been set for stack or pile
burning, however, the fees for stack or
pile burning incrementally increase
annually to discourage this type of
burning.

What is the effect of the acreage
limitations proposed in the 1997
submission? Combining the limits for
open burning and propane flaming, the
maximum combined acreage to be
burned annually is 140,000 acres. This
is a decrease from the 250,000 annual
limit on open burning established in the
1985 SIP. Stack and pile burning is not
included in this annual cap.

As noted above, EPA believes that
stack or pile burning was included in
the 1985 SIP’s annual limit of 250,000
acres. In 1999, Oregon estimated the
amount of acreage treated by stack or
pile burning fell from approximately
60,000 acres in 1988 to 30,000 acres in
1991, to 14,574 acres in 1992, to 8,588

acres in 1997. (See December 22, 1999
letter from Laurey Cook, ODEQ, to
Claire Hong, EPA Region 10). EPA
believes that these significant decreases
in the amount of acreage stack or pile
burned are likely to continue due to the
conversion of agricultural lands to other
uses, the fall in hay prices, and the
increased cost of sanitizing the fields.
Even if we were to use the historically
much higher 1988 levels of stack or pile
burning, the overall acreage that would
be burned would still fall below the
limits established in the 1985 SIP for
annual limits.

In addition to the change in annual
acreage limits, another change to the
acreage limitations focused on acreage
burned per day. Under the 1985 SIP, the
daily cap on acres field burned was
46,934 acres. This cap was based on air
quality dispersion modeling that
indicated that burning this acreage
would not result in a violation of the
National Ambient Air Quality Standards
or Prevention of Significant
Deterioration increments. The 1997
submission would repeal this daily
acreage cap. EPA believes that repealing
this daily acreage limit would not result
in a weakening of the SIP due to the
significantly decreased acreage that can
be burned over the year for all types of
burning. Although not a direct
comparison, the annual limit in the
1997 submission for open burning is
lower than the 1985 daily cap on acres
burned. Additionally, the 1997
submission adds acreage limits for steep
terrain, training fires, and preparatory
burns. When evaluated in total, EPA
believes all these changes to acreage
limits is a general strengthening of the
SIP.

In reviewing the 1997 submission,
EPA considers the impact of rule
changes on air quality. Comparing the
total acreage allowed to be burned
under the 1985 SIP to the total acreage
allowed to be burned under the 1997
submission is a rough indicator of what
air quality impacts may be. However,
there are factors in addition to
decreased acreage that support the idea
that this 1997 modification would result
in better air quality. The 1997
submission encourages the use of stack
or pile burning over open field burning.
In general, stack or pile burning tends
to emit less smoke than open field
burning due to higher combustion rates
because of the concentration of
materials. While this correlation does
not hold true if the stacks or piles are
wet, it is likely that encouraging the use
of stack or pile burning over open field
burning would result in lower
emissions. Oregon estimates that an acre
of straw burned in the field emits sixty

percent more particulate matter than an
acre of straw removed and burned in a
stack. When evaluated in total, EPA
believes that the overall impact of
changes to acreage limitations would be
a strengthening of the SIP.

D. What Are the Changes in Registration
and Permitting of Different Types of
Burning?

Two of the main changes between the
1985 SIP and the 1997 submission is the
change in the treatment of propane
flaming and the addition of stack or pile
burning as a separate category of
burning. In the 1985 SIP, propane
flaming was exempt from rules OAR
340-26-010 through 340-26-015 and,
therefore not subject to open field
burning requirements related to
registration, permits, fees, limitations,
allocations and daily burning
authorization criteria. The 1997
submission dramatically modifies the
treatment of propane flaming. The 1997
submission prohibits individuals from
burning in a manner contrary to the
Department’s conditions. Section OAR
340—26-010 (5), states that, “No person
shall cause or allow open field burning,
propane flaming, or stack or pile
burning which is contrary to the
Department’s announced burning
schedule specifying the times, locations
and amounts of burning permitted, or to
any other provision announced or set
forth by the Department or this
Division.” The 1997 submission would
repeal the exemption of propane
flaming from registration, permitting
and other general controls established
for field burning. This does not mean
that propane flaming is treated in the
exact same manner as field burning. It
is not. Rather, propane flaming is more
controlled under the 1997 rules than it
was in the 1985 SIP.

Stack or pile burning’s treatment
under Division 26 is also clarified by the
1997 submission. The 1997 submission
creates a new category of burning
known as stack or pile burning. The
1997 submission does not include stack
or pile burning in the annual acreage
limitations established for field burning.
As discussed earlier in this Federal
Register notice, and in the TSD that
accompanies this action, EPA believes
that failing to include stack or pile
burning in the annual acreage limits
does not weaken the SIP because of the
significant decrease in the acreage that
can be burned under the annual cap.

The 1997 submission also proposes to
change the treatment of stack or pile
burning by exempting stack or pile
burning from the registration process.
Although Oregon would no longer
separately register acres that would be
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stack or pile burned, Oregon would
continue to permit stack or pile burning.
Thus, Oregon would still be able to
track the acres to be stack or pile burned
through the permitting process. Oregon
also proposes to clarify that stack or pile
burning will be subject to the State Fire
Marshal Rules that prohibit burning
within 1/4 mile of major roadways, and
that can impose additional conditions
on burning. Stack and pile burning must
be conducted with a valid permit, must
follow established procedures of the
Department, and is prohibited on any
day, or at any time, if the Department
has notified the State Fire Marshal that
such burning is prohibited because of
adverse meteorological or air quality
conditions.

What is the overall impact of these
changes to the treatment of stack or pile
burning? Although stack or pile burning
will no longer be registered, it continues
to be permitted, thus allowing sufficient
regulatory authority to control stack or
pile burning. EPA believes the impact of
these changes would not constitute a
relaxation of the SIP.

E. Are There Any Other Significant
Changes Proposed by the 1997 SIP
Submission?

The 1997 submission incorporates the
Rules of the State Fire Marshal by
reference into 340-26—-001, 340-26—-015,
340-26-033, 340-26-045, and 340—26—
055. The rules of the State Fire Marshal,
safety requirements for field burning
and propane flaming, are at Oregon
Administrative Rules 837-110-010
through 837-110-160. Adopting these
rules by reference is intended to
increase the degree of public safety by
preventing unwanted wild fires and
smoke from open field burning, propane
flaming, and stack burning near
highways and freeways. The State Fire
Marshal rules establish a fire safety
buffer zone around highways and
roadways. The State Fire Marshal rules
outline additional controls on the
manner and timing of burns in these
areas.

The 1997 submission repeals Section
340-26-025 entitled ““Civil Penalties”.
While SIP revisions are evaluated for
enforceability, rules describing state
enforcement authority and penalties are
not appropriate for inclusion into the
SIP to avoid potential conflict with
EPA’s independent authorities.
Therefore, EPA is taking no action on
these provisions of the Oregon rules.

Other rule changes include
systematically referencing propane
flaming and stack or pile burning to the
rules to clarify which criteria apply to
different types of burns. The
“prohibition conditions”” under daily

burning authorization criteria are
tightened and the acreage limitation for
experimental burning are lowered from
5000 to 1000 acres. Several definitions
have been added, and the definition for
“grower allocation”” has been modified
to tighten the amount of acreage that
could be allocated in the event that total
registration as of April 1 exceeds the
maximum acreage allowed to be open
field burned or propane flamed
annually.

F. What Are the Federal Requirements
for Field Burning?

Similar to smoke management plans,
there are no federal requirements for
field burning controls. How then does
EPA evaluate the adequacy of these
significant changes proposed by the
1997 submission? Section 193 of the
Clean Air Act, entitled the “General
Savings Clause” provides that, “no
control requirement in effect, or
required to be adopted by an order,
settlement agreement, or plan in effect
before the date of the enactment of the
Clean Air Act Amendments of 1990 in
an area which is a nonattainment area
for any air pollutant, may be modified
after such enactment in any manner
unless the modification insures
equivalent or greater emission
reductions of such air pollutant.”

The pollutant of concern is PM-10
and the area of interest is the Willamette
Valley, which contains several PM—10
nonattainment areas. The criteria for
approval of these revisions is whether
the 1997 submission would pose a
relaxation of the controls that are in
effect in the existing State
Implementation Plan.

The majority of the changes proposed
by the 1997 submission, such as the
specific incorporation of the State Fire
Marshal rules, strengthen the controls
on field burning. The area most likely to
be seen as a relaxation is the exemption
of stack or pile burning from the annual
acreage cap for field burning. However,
as discussed above, EPA believes the
impacts of this change are not a
relaxation of the SIP.

In addition to reviewing the
regulatory stringency of the 1997
submission compared to the 1985 SIP, it
may be useful to evaluate the air quality
in the Willamette Valley. The air quality
data do not raise specific concerns about
the contribution of field burning to the
exceedances of the PM—10 standard.
Please see the associated Technical
Support Document for a fuller
discussion.

G. Which Regulations Are Being
Approved Through This Federal Action?

In this action, EPA is revising the
Oregon State Implementation Plan to
include OAR Chapter 340, Division 26
effective May 31, 1994. Further, EPA is
incorporating by reference the rules of
the State Fire Marshal OAR 837-110—
110 through 837-110-160, effective
February 7, 1994.

Please note that since these SIP
revisions were adopted by the state,
other modifications to Oregon’s rules
may have been adopted by the
Environmental Quality Commission and
submitted to the EPA for approval (e.g.
the rule recodification package).
Approval of the SIP revisions discussed
in this action does not rescind any local
rule amendments that were
subsequently filed and submitted.

V. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use” (66 FR 28355, May
22, 2001) This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
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August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the FEDERAL REGISTER. A major rule
cannot take effect until 60 days after it
is published in the FEDERAL REGISTER.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective December 31, 2001
unless EPA receives adverse written
comments by December 3, 2001.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 31,
2001. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
Oregon Notice Provision

During EPA’s review of a SIP revision
involving Oregon’s statutory authority, a
problem was detected which affected
the enforceability of point source permit
limitations. EPA determined that,
because the five-day advance notice
provision required by ORS 468.126(1)
(1991) bars civil penalties from being
imposed for certain permit violations,
ORS 468 fails to provide the adequate
enforcement authority that a state must
demonstrate to obtain SIP approval, as
specified in section 110 of the Clean Air
Act and 40 CFR 51.230. Accordingly,
the requirement to provide such notice
would preclude Federal approval of a
section 110 SIP revision.

To correct the problem the Governor
of Oregon signed into law new
legislation amending ORS 468.126 on
September 3, 1993. This amendment
added paragraph ORS 468.126(2)(e)
which provides that the five-day
advance notice required by ORS
468.126(1) does not apply if the notice
requirement will disqualify a state
program from Federal approval or
delegation. ODEQ responded to EPA’s
understanding of the application of ORS
468.126(2)(e) and agreed that, because
Federal statutory requirements preclude
the use of the five-day advance notice
provision, no advance notice will be
required for violations of SIP
requirements contained in permits.

Oregon Audit Privilege and Immunity
Law

Another enforcement issue concerns
Oregon’s audit privilege and immunity
law. Nothing in this action should be
construed as making any determination
or expressing any position regarding
Oregon’s Audit Privilege Act, ORS
468.963 enacted in 1993, or its impact
upon any approved provision in the SIP,
including the revision at issue here. The
action taken herein does not express or
imply any viewpoint on the question of
whether there are legal deficiencies in

this or any other Clean Air Act Program
resulting from the effect of Oregon’s
audit privilege and immunity law. A
state audit privilege and immunity law
can affect only state enforcement and
cannot have any impact on federal
enforcement authorities. EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by a state audit privilege or
immunity law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and record
keeping requirements.

Note: Incorporation by reference of the
Implementation Plan for the State of Oregon
was approved by the Director of the Office of
Federal Register on July 1, 1982.

Dated: July 23, 2001.

Ronald A. Kreizenbeck,

Acting Regional Administrator, Region 10.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart MM—Oregon

2. Section 52.1970 is amended by
adding paragraph (c)(135) to read as
follows:

§52.1970 Identification of plan.
* * * * *
(C) * *x %

(135) The Oregon Department of
Environmental Quality submitted a
Visibility SIP revision on August 26,
1993, smoke management provisions on
August 26, 1993, revisions to the Oregon
field burning program on July 3, 1997,
and amendments to the smoke
management program regarding the Blue
Mountains rules on September 27, 1995.
EPA approves these revisions with the
exception of the provision that changes
the review period of the Visibility SIP
from every three years to every 5 years
(OAR 340-20-047 Section 5.2.4.2 and
OAR 340-20-047 Section 5.2.5.1)

(i) Incorporation by reference.

(A) OAR 629-24-301 effective August
1, 1987.
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(B) OAR 629-43-043 effective April
13, 1987.

(C) ORS 477.515 effective 1971.

(D) Directive 1-4—-1-601, Operational
Guidance for the Oregon Smoke
Management Program, effective October
23, 1992.

(E) OAR 340-26-0035 and 340-26—
0040, effective March 10, 1993; OAR
340-26-0001, 340-26-0031, 340—-26—
0033, and 340-26—-0045, effective May
11, 1993; 340-26-0003, 340-26-0005,
340-26-0010, 340-26-0012, 340—-26—
0013, 340-26—0015, and 340—26-0055,
effective May 31, 1994.

(F) OAR 837-110-0010, 837—110—
0020, 837-110-0030, 837—110-0040,
837-110-0070, 837-110-0080, 837—
110-0090, 837-110-0110, 837-110—
0120, 837-110-0130, and 837-110—
0150, effective February 7, 1994; 837—
110-0160, effective August 11, 1993;
and 837-110-0050, 837—-110-0060, and
837—-110-0140, effective February 7,
1989.

(G) Union County Ordinance #1992—
4 effective July 1, 1992.

(H) Jefferson County Ordinance #-0—
58-89 effective May 31, 1989.

(I) Remove the following provision
from the current incorporation by
reference: OAR 340-26-025 effective
March 7, 1984.

(ii) Additional Materials.

(A) OAR 340-20-047 Section 5.2
effective August 11, 1992 (except
section 5.2.4.2 and section 5.2.5.1
introductory paragraph)

(B) “Oregon Smoke Management Plan,
Appendix 5, Operational Guidance for
the Oregon Smoke Management
Program, Criteria for National Forest
and Bureau of Land Management Lands
in the Blue Mountains of NE Oregon
(Volume 3, Section A1)”, effective July
12, 1995.

[FR Doc. 01-27279 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[PA-T5-AC2001a; FRL-7093-3]

Clean Air Act Full Approval of Partial

Operating Permit Program; Allegheny
County; Pennsylvania

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action fully approving a partial
operating permit program under title V
of the Clean Air Act (the Act). This
program will allow the Allegheny

County Health Department (ACHD),
located in the Commonwealth of
Pennsylvania, to issue federally
enforceable operating permits to all
major stationary sources and certain
other affected minor sources in its
jurisdiction. The ACHD’s operating
permits program was submitted to EPA
by the Commonwealth of Pennsylvania
on behalf of Allegheny County. By this
same rulemaking, EPA is also
withdrawing its previously published
notice of proposed rulemaking dated
December 6, 1999. Any parties
interested in commenting on this
rulemaking granting full approval to the
ACHD'’s operating permits program
should do so at this time.

DATES: This rule is effective on
December 17, 2001 without further
notice, unless EPA receives adverse
written comment by December 3, 2001.
If EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments may be
mailed to Makeba Morris, Chief, Permits
and Technical Assessment Branch,
Mailcode 3AP11, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103 and
the Allegheny County Health
Department Bureau of Environmental
Quality, Division of Air Quality, 301
39th Street, Pittsburgh, Pennsylvania
15201.

FOR FURTHER INFORMATION CONTACT:
Linda Miller, Permits and Technical
Assessment Branch at (215) 814—2068 or
by e-mail at miller.linda@.epa.gov.
Please note that comments on this rule
must be submitted, in writing, as
indicated in the ADDRESSES section of
this document.

SUPPLEMENTARY INFORMATION:

I. Background

On November 9, 1998 and March 1,
2001, the Pennsylvania Department of
Environmental Protection (PADEP)
submitted a request on behalf of the
Allegheny County Health Department
(ACHD) for approval of a partial
operating program pursuant to 40 CFR
part 70 for Allegheny County (the
County). The ACHD will be the
permitting authority for the operating
permit program. On December 6, 1999,
EPA proposed approval of the County’s

partial operating permit program (64 FR
68066). The ACHD has subsequently
revised its regulations. These revisions
strengthen the ACHD’s operating
permitting program. In this final
rulemaking, EPA is both withdrawing
its previous proposal (64 FR 68066) and
approving the County’s part 70
operating permit program as submitted
on November 9, 1998 and amended on
March 1, 2001.

This section provides additional
information on EPA’s approval of the
partial operating permit program by
addressing the following questions:

What is the operating permit program?

What is a partial program approval?

What are the operating permit program
requirements?

What is being addressed in this document?

What is not being addressed in this
document?

What Is the Operating Permit Program?

The Clean Air Act Amendments of
1990 required all States to develop
operating permit programs that meet
established Federal criteria. When
implementing the operating permit
programs, the States require certain
sources of air pollution to obtain
permits that contain all of their
applicable requirements under the
Clean Air Act (CAA or the Act). The
focus of the operating permit program is
to improve enforcement by issuing each
source a permit that consolidates all of
its applicable CAA requirements into a
federally-enforceable document. By
consolidating all of the applicable
requirements for a given air pollution
source into an operating permit, the
source, the public, and the State
environmental agency can more easily
understand what CAA requirements
apply and how compliance with those
requirements is determined. Sources
required to obtain an operating permit
under this program include ‘“major”
sources of air pollution and certain
other sources specified in the Act or in
EPA’s implementing regulations. For
example, all sources regulated under the
acid rain program, regardless of size,
must obtain operating permits.
Examples of “major” sources in
Allegheny County include, but are not
limited to, those that have the potential
to emit 50 tons per year or more of
volatile organic compounds; 100 tons
per year or more of certain other criteria
pollutants; those that emit 10 tons per
year of any single hazardous air
pollutant (HAP) specifically listed
under the Act, or those that emit 25 tons
per year or more of a combination of
HAPs. In an area not meeting the
national ambient air quality standards
(NAAQS) for ozone, carbon monoxide,
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or particulate matter, major sources are
defined by the area’s nonattainment
classification.

What Is a Partial Program Approval?

The approved Pennsylvania part 70
operating permit program currently
applies state-wide. A partial program
approval means that a geographic region
of Pennsylvania, Allegheny County, will
have a separate program. The term
“partial” is a geographic reference. It is
not a reference to the approval status of
the ACHD’s program.

What Are the Operating Permit Program
Requirements?

The minimum program elements for
an approvable operating permit program
are those mandated by title V of the Act
and in EPA’s implementing regulations
at CFR 40, part 70—*“State Operating
Permit Programs.” Title V required state
and provided for local air pollution
control agencies to develop operating
permit programs and submit them to
EPA for approval by November 15,
1993. Under title V, State and local air
pollution control agencies that
implement operating permit programs
are called “‘permitting authorities.” EPA
granted full approval of PADEP’s
operating permit program on August 26,
1996 (61 FR 39597). That program
currently applies in Allegheny County.
The ACHD has adopted and requested
approval of a separate program, referred
to as a partial program. The PADEP has
submitted a formal request to EPA for
approval of a part 70 operating permit
program for Allegheny County. EPA is
approving this partial program for
Allegheny County.

The regulations for the Allegheny
County part 70 permit program are
found in the County’s Air Pollution
Control Regulations. Definitions for the
air pollution control program are found
in Part A of the regulations (2101.01 et
seq.). A list of the County’s definitions
relevant to this rulemaking is included
in the Technical Support Document
(TSD) prepared by EPA in support of
this rulemaking. Copies of that TSD may
be obtained, upon request, from the EPA
Regional Office listed in the ADDRESSES
section of this document. Part C of the
County’s regulations focuses on
requirements for operating permits for
all sources of air pollution. Part C is
divided into two subparts. Subpart 1
includes requirements for all operating
permits, including part 70 sources.
Subpart 2 includes additional, and in
some cases, more extensive,
requirements for part 70 operating
permit sources.

The County’s program meets the
minimum requirements of 40 CFR part

70. Several provisions differ from, but
have been determined to be consistent
with, 40 CFR part 70, in scope and
stringency. These areas are highlighted
below:

A. Legal Opinion

The legal opinion submitted by the
County did not address the time frame
required for petitions for judicial review
and the judicial review requirements for
failure to issue minor permits. However,
as described below, the ACHD’s
regulations contain provisions which
address the requirements:

(1) Time frame for judicial review:
Although the ACHD’s operating permit
program regulations do not specify the
time frame for filing a petition for
judicial review, the ACHD is generally
subject to Article XI, Hearings and
Appeals. In order to obtain judicial
review, section 1104(a) requires that an
appellant must first file a notice of
appeal to the Director of the ACHD and
go through an administrative hearing
process. The notice of appeal, as
described in ACHD regulations, section
1104(b), requires the names, addresses,
and telephone numbers of the appellant
and his or her duly authorized attorney
or agent, if any, and shall describe
grounds for appeal. The notice of appeal
must be filed no later than 10 days after
written notice or issuance of the action
by which the appellant is aggrieved. The
remaining requirements for submission
of information by the appellant is
described in the procedures set forth in
section 1105 of the ACHD’s regulations.
The ACHD regulations meet the
requirement for initiating judicial
review required by 40 CFR part 70.

(2) Judicial review for failure to act on
minor permits: The ACHD’s program
does not specifically address judicial
review for failure to issue a minor
permit modification as a separate
appealable action. However, section
2103.14(c)(8) clearly requires final
action within 60 days for any proposed
minor permit modification. Section
2103.11(f) states that the Department’s
failure to take final action is appealable
and that the Court of Common Pleas
may require action on the application
without further delay. Therefore, the
ACHD'’s regulations contain necessary
authority to compel action on minor
permit modifications.

B. Transition Plan

The transition plan included in
section 2103.01 of the ACHD’s
regulations specified deadlines for
permit application submittal and permit
issuance. These dates have passed.
Nonetheless, EPA previously approved
the Commonwealth of Pennsylvania’s

part 70 operating permit program on
August 29, 1996 (see 61 FR 39598)
which established deadlines for permit
applications that applied state-wide.
The ACHD’s request to have partial
program approval does not affect, or
change in any way, the dates established
in the Commonwealth’s approved
program.

C. De Minimis Changes

The ACHD’s program limits changes
without a permit revision to de minimis
levels in section 2103.14. The ACHD
regulations allow a permit shield for de
minimis changes, unless prohibited by
the CAA. In this final rulemaking, EPA
is clarifying that the Act’s implementing
regulations, 40 CFR part 70, do prohibit
permit shield for de minimis changes to
a title V permit.

D. Absence of Part 70 Emergency
Defense Provisions

The ACHD has incorporated most of
the recordkeeping and reporting
requirements required under part 70 for
an emergency to be considered an
affirmative defense. However, consistent
with Pennsylvania’s program, the ACHD
program does not allow an emergency to
be considered an affirmative defense.
EPA clarified in its August 31, 1995 (60
FR 45530) supplemental part 70
document that “the part 70 rule does
not require the States to adopt the
emergency defense. A State may include
such a defense in its part 70 program to
the extent it finds appropriate, although
it may not adopt an emergency defense
less stringent than that set forth at 40
CFR 70.6 (g).” As the adoption of
emergency defense provisions under
part 70 is discretionary, the ACHD’s
program is not inconsistent with part
70.

A detailed description of Allegheny
County’s submittal and EPA’s
evaluation are included in a technical
support document (TSD) in support of
this rulemaking action. A copy of the
TSD is available, upon request, from the
EPA Regional Office listed in the
ADDRESSES section of this document.

What is Being Addressed in This
Document?

The November 5, 1998 submittal, as
amended March 1, 2001, requested
approval of numerous revisions of the
Pennsylvania State Implementation Plan
(SIP) as well as approval of the ACHD’s
operating permit program. This final
rule addresses only the ACHD’s part 70
operating permit program approval. The
part 70 operating permit program is also
referred to as the title V program,
referencing the CAA citation for part 70
operating permit programs.
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What is Not Being Addressed in This
Document?

The November 9, 1998, submittal, as
amended March 1, 2001, contained
numerous requests for revisions to the
Pennsylvania SIP, including a
recodification of the regulations in
general, amendments to major and
minor new source review (NSR) and
prevention of significant deterioration
(PSD) programs, as well as requests for
approval or delegation of programs
under 40 CFR parts 52, 63 and part 70
permitting programs, and approval for
delegation of programs under section
112 of the Act. These requests have been
or will be the subjects of separate
rulemakings.

II. Final Action

EPA is taking direct final action fully
approving a partial operating permit
program to allow ACHD to issue
operating permits to all major stationary
sources in Allegheny County,
Pennsylvania. In addition, EPA is
withdrawing its proposed rule of
December 6, 1999(64 FR 68066). EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
operating permit program approval if
adverse comments are filed relevant to
the issues discussed in this action. This
rule will be effective on December 17,
2001 without further notice unless EPA
receives adverse comment by December
3, 2001. If EPA receives adverse
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. The EPA will address all
public comments in a subsequent final
rule based on the proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time.

III. Administrative Requirements

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355,
(May 22, 2001). This action merely
approves state law as meeting federal

requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). For the same
reason, this rule also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. In reviewing
state operating permit programs, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove an operating permit
program submission for failure to use
VCS. It would thus be inconsistent with
applicable law for EPA, when it reviews
an operating permit program, to use
VGS in place of an operating permit
program that otherwise satisfies the
provisions of the Clean Air Act. Thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney

General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 31,
2001. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action approving a
partial title V operating permit program
for the ACHD, Allegheny County,
Pennsylvania may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: October 17, 2001.

James W. Newsom,
Acting Regional Administrator, Region III.

Appendix A of part 70 of title 40,
chapter I, of the Code of Federal
Regulations is amended as follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:
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Authority: 42 U.S.C. 7401 et seq.

2. Appendix A to part 70 is amended
by revising paragraph (b) in the entry for
Pennsylvania to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

Pennsylvania

(a] * k%

(b) The Pennsylvania Department of
Environmental Protection submitted a
request on behalf of the Allegheny County
Health Department pertaining to operating
permit programs in the Commonwealth of
Pennsylvania. The submission, dated
November 9, 1998 and amended March 1,
2001, includes a request for approval of a
partial operating program pursuant to 40 CFR
part 70 for Allegheny County. The Allegheny
County Health Department’s partial operating
permit program is hereby granted full
approval effective on December 17, 2001.

* * * * *

[FR Doc. 01-27281 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-7097-1]

Hawaii: Final Authorization of State
Hazardous Waste Management
Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of final determination on
application of Hawaii for final
authorization.

SUMMARY: Hawaii has applied for final
authorization of its hazardous waste
management program under the
Resource Conservation and Recovery
Act (RCRA). The Environmental
Protection Agency (EPA) has reviewed
Hawaii’s application and has reached a
final determination that Hawaii’s
hazardous waste management program
satisfies all of the requirements
necessary to qualify for final
authorization. Thus, EPA is granting
final authorization to the State to
operate its program subject to the
limitations on its authority retained by
EPA in accordance with RCRA,
including the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
EFFECTIVE DATE: Final authorization for
Hawaii shall be effective at 1 p.m. on
November 13, 2001.

FOR FURTHER INFORMATION CONTACT:
Rebecca Smith, WST-2, U.S. EPA

Region 9, 75 Hawthorne Street, San
Francisco 94105-3901, (415) 744—-2152.
SUPPLEMENTARY INFORMATION:

A. Why are State Programs Authorized?

Section 3006 of RCRA allows EPA to
authorize State hazardous waste
management programs to operate in the
State in lieu of the Federal hazardous
waste management program subject to
the authority retained by EPA in
accordance with RCRA, including
HSWA. EPA grants authorization if the
Agency finds that the State program (1)
is “equivalent” to the Federal program,
(2) is consistent with the Federal
program and other State programs, and
(3) provides for adequate enforcement
(section 3006(b), 42 U.S.C. 6926(b)).
EPA regulations for final State
authorization appear at 40 CFR part 271.

B. When Are Revisions to State
Programs Necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste
management program that is equivalent
to, consistent with, and no less stringent
than the Federal program. As the
Federal program changes, states must
change their programs and ask EPA to
authorize the changes. Changes to state
programs may be necessary when
Federal or state statutory or regulatory
authority is modified or when certain
other changes occur. Most commonly,
states must change their programs
because of changes to EPA’s regulations
in 40 Code of Federal Regulations (CFR)
parts 124, 260 through 266, 268, 270,
273 and 279.

C. What Were the Comments and
Responses to EPA’s Proposal?

On May 5, 1999, Hawaii submitted an
official application for final
authorization to administer the RCRA
program. On June 22, 2000, EPA
published a tentative determination
announcing its intent to grant Hawaii
final authorization. Further background
on the tentative decision to grant
authorization appears at 65 FR 38802—
38806, June 22, 2000.

Along with the tentative
determination, EPA announced the
availability of the application for public
comment and the dates of a public
meeting and a public hearing. The
public meeting was held on July 25,
2000 and the public hearing was held
on July 27, 2000.

The EPA received three oral
comments, one of which was
supplemented in writing, and one letter
containing written comment during the
public comment period. Additionally,

in April 2001, after the close of the
comment period, EPA received a
Petition To Withdraw Hawaii
Certification and Title VI Complaint of
Discriminatory Acts (Petition to
Withdraw) document challenging the
administration and enforcement of
environmental programs by the State of
Hawaii and seeking withdrawal of
authorization for all environmental
programs, including RCRA. We have
taken into consideration comments in
the Petition relating to the Hawaii
hazardous waste management program
in taking today’s action. In addition, the
EPA Office of Civil Rights (OCR), which
is responsible for processing and
investigating complaints of
discrimination filed against programs or
activities that receive financial
assistance from EPA, has notified the
complainant that it will review the Title
VI Complaint of Discriminatory Acts
under the procedural rules for handling
Title VI Complaints. The significant
issues raised by the commenters and
EPA’s responses are summarized below.
Today’s action is not a final
determination on the merits of the
Petition to Withdraw federal
authorization for all environmental
programs in Hawaii.

1. Comment: EPA received comments
relating to the Hawaii Department of
Health’s (HDOH) implementation of
other programs for which Hawaii had
been delegated authority by EPA. The
comments generally asserted that the
HDOH could not adequately enforce the
laws and regulations of the hazardous
waste management program because its
record of performance in other
environmental programs is poor. Some
specific examples cited were that
Hawaii’s enforcement of the Clean
Water Act is poor, its implementation of
the Total Maximum Daily Load program
(TMDL) is poor, and, in general, it lacks
adequate funds, staff and commitment
for environmental programs, such as the
solid waste program. The Petition to
Withdraw also raised these concerns.
Please note, today’s action is not a final
determination on the merits of the
Petition to Withdraw.

Response: Each environmental
program is unique and must be
evaluated in light of the particular
federal and state requirements
applicable to that program. Among other
things, programs differ significantly in
the numbers and types of pollutants
regulated; the number, size and type of
facilities which are regulated;
complexity and scope of regulatory
requirements; regulatory mechanisms
(for example, use of permits and
prohibitions); tools for assessing
compliance (e.g., inspections, self-
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monitoring and self-reporting); and
enforcement options. Moreover,
different programs vary in funding
levels and sources, and staffing levels
(both number of staff and required
qualifications).

With respect to HDOH’s performance
in implementing the hazardous waste
management program, EPA will discuss
four program areas: compliance and
enforcement, permitting, corrective
action and waste minimization. HDOH
has demonstrated steady progress in
developing a strong compliance
program. HDOH has been developing its
capability to enforce the hazardous
waste regulations since 1988, eleven
years prior to submitting its application
for program authorization in 1999. Since
1994, when Hawaii first promulgated
state hazardous waste regulations, the
HDOH staff have conducted more than
170 inspections of generators or
treatment facilities and have developed
30 enforcement actions as a result of
those inspections. Included in HDOH’s
recent enforcement efforts was a
complex joint enforcement action with
EPA against the University of Hawaii.
That enforcement action resulted in one
of the largest RCRA settlements ever for
hazardous waste violations in EPA
Region 9, including $1.7 million in
penalties and environmental projects.

HDOH has inspected or visited
another 530 sites, which were
determined to be either conditionally
exempt from regulation because they
generated small amounts of hazardous
waste, or not hazardous waste sites
because the original facility no longer
existed at that location. Information
from these 530 smaller inspections and
visits was used to update the HDOH
database of facilities subject to RCRA
hazardous waste management
regulations. Twenty five of its 30
enforcement actions are complete,
resulting in $792,058 in penalties
collected. HDOH has also negotiated, as
part of two settlements, supplemental
environmental projects worth about $1.2
million. The EPA believes that this
record demonstrates both a capacity and
a commitment to enforce hazardous
waste regulations.

Enforcement is only one aspect of a
comprehensive hazardous waste
management program. Other important
components are permitting, which
includes permitting currently operating
treatment, storage and disposal
facilities; corrective action, i.e.,
monitoring the cleanup of sites where
past practices or accidents have resulted
in hazardous waste spilling on the
ground; and waste minimization,
involving development of projects to
promote future safe practices and waste

reduction efforts. EPA believes that the
Hawaii hazardous waste management
program is thorough and sound in its
permitting, corrective action and waste
reduction activities.

Under the second part of the program,
permitting, there is only one non-
emergency permitted hazardous waste
facility operating in Hawaii. The U.S.
Navy at Pearl Harbor operates a
hazardous waste storage facility to store
hazardous wastes generated by the Navy
until the wastes can be shipped to the
mainland for proper treatment and
disposal. The Pearl Harbor facility
renewed a five-year permit in July 2000.
The HDOH permit writer took the lead
for reviewing the Navy’s application
and for developing the subsequent
permit, issued pursuant to both Hawaii
and Federal laws and regulations. There
are currently three emergency permits
that have been issued in Hawaii.
Emergency permits are temporary
permits, with a duration of no more
than 90 days, issued to address an
imminent and substantial endangerment
to human health or the environment.

The only other site which may
lawfully store hazardous waste on
Hawaii is under the administration of
the EPA rather than HDOH. That site is
another U.S. Navy site at Pear]l Harbor,
which is storing hazardous waste mixed
with radioactive waste until it can be
shipped to planned treatment and
disposal facilities on the mainland.
Pearl Harbor is currently storing this
waste under a compliance order entered
into with EPA. When all of the currently
stored waste is transferred, the site will
not store hazardous waste beyond the
amount of time allowed any generator in
Hawaii to accumulate hazardous waste
for safe transportation. In accordance
with EPA’s independent inspection and
enforcement authorities after program
authorization, EPA will continue to
administer this order unless there is an
agreement at some future time for
HDOH to assume these duties.

The HDOH is monitoring the cleanup
of four sites in Hawaii. Those sites
comprise Hawaii’s corrective action
universe. All four of these sites have
achieved sufficient cleanup and control
to safeguard human health and
groundwater.

In the area of waste minimization, the
HDOH is implementing several projects
to provide information to businesses
and the public that will assist them in
improving Hawaii’s environment by
preventing wastes from ever being
generated or reducing the amount of
waste a business needs to generate in its
industrial processes.

In all four of these program areas:
compliance and enforcement,

permitting, corrective action, and waste
minimization, Hawaii’s record of
performance shows it can adequately
implement and enforce the laws and
regulations of the hazardous waste
management program.

With respect to the comments related
to Hawaii’s implementation and
enforcement of the Clean Water Act,
these are the same comments which
were raised in the Petition. In response
to the Petition, EPA decided to change
its schedule of state program audits to
perform an audit of Hawaii’s NPDES
program earlier than originally
scheduled. Pursuant to the audit, EPA
reviewed Hawaii’s statutory authorities
as well as enforcement mechanisms,
and the audit raised some concerns,
particularly related to enforcement. EPA
is working with the State to address
those concerns. We are also reviewing
the issues raised in the Petition, and
will respond directly to the Petitioner
on those issues.

2. Comment: Several comments
generally expressed concern that the
State of Hawaii has sometimes violated
its own regulations and cannot take
enforcement action against itself.

Response: The HDOH does have the
legal authority to bring an enforcement
action against another state agency and,
in fact, HDOH has taken enforcement
action against another state agency. The
EPA is satisfied that appropriate
enforcement actions can and will be
taken by HDOH against other non-
complying State of Hawaii agencies
when necessary. Over the last five years
HDOH has targeted both local, state and
federal governmental facilities, as well
as private businesses, for hazardous
waste compliance inspections. These
inspections have resulted in 30
hazardous waste enforcement cases
against public and private entities. Most
recently, HDOH’s largest hazardous
waste enforcement case was against the
University of Hawaii, a state-funded
agency, that resulted in a $1.7 million
settlement. The settlement includes a
cash penalty of $505,000 and an
agreement that the University will
undertake several system-wide
pollution prevention and waste
minimization projects at a total value of
$1.2 million, and an extensive
compliance audit of its facilities. The
University of Hawaii action was a joint
enforcement effort between HDOH and
EPA.

3. Comment: A commenter expressed
concern that HDOH has not developed
appropriately protective regulations,
commenting for example that the State
does not have good water quality
standards. Similar concerns were
mentioned in the Petition to Withdraw.
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Please note, today’s action is not a final
determination on the merits of the
Petition to Withdraw.

Response: As adopted in 1994, and
amended in 1998, the Hawaii hazardous
waste management rules are at least as
stringent as the federal rules and in
some cases are even more protective, as
was outlined in the Federal Register
document discussing EPA’s tentative
determination to authorize the Hawaii
hazardous waste management program,
65 FR 38802 (June 22, 2000). Hawaii has
adopted all applicable federal RCRA
hazardous waste management rules
through May 25, 1998, and will
continue to adopt new federal rules
which are more protective of the
environment. In addition, federal rules
promulgated under the Hazardous and
Solid Waste Amendments of 1984
(HSWA) are immediately enforceable by
the U. S. EPA until Hawaii adopts and
receives authorization for them.

HDOH is currently reviewing the
water quality standards for Hawaii, as
required by the Clean Water Act. The
EPA is working closely with the State
during this triennial review process to
ensure a successful outcome. The
HDOH is expected to complete its
review by the end of 2002. However, the
adequacy of water quality standards is
not an element of the criteria for
determining a state hazardous waste
management program’s eligibility for
RCRA authorization.

4. Comment: One commenter said
EPA has failed to adequately monitor
the State of Hawaii programs and that
program funds designated for a specific
program have been given to other
programs.

Response: The commenter did not
give a specific example of a program or
a federally-funded grant that was not
adequately monitored or of misuse or
misapplication of funds. Given that this
Notice is addressing authorization of the
hazardous waste management program,
EPA will address the hazardous waste
management program for which Hawaii
is seeking authorization. Since 1988,
EPA has annually evaluated HDOH’s
development and implementation of the
hazardous waste management program.
The hazardous waste management
program has been supported by annual
federal grants with appropriate
matching state funds since 1988. As a
part of these grants, EPA and HDOH
negotiated annual work plans with EPA
monitoring HDOH performance
throughout the year. After the end of
each annual grant EPA conducted a
complete evaluation of the HDOH
hazardous waste management program
expenditures under the grant. EPA
determined that HDOH accomplished

all of the work described in the annual
grants, or, on the occasions when HDOH
experienced a vacant position or for
some other reason missed a work
commitment, HDOH has returned an
appropriate amount of hazardous waste
federal funds to EPA. EPA is satisfied
that HDOH implements an effective
hazardous waste management program
and that HDOH has completed the work
supported by the federal hazardous
waste grants. EPA will continue to
conduct program evaluations and
monitor HDOH performance and grant
expenditures.

5. Comment: A commenter said that
the two-year enforcement trend that
EPA discussed at a public meeting on
July 25, 2000 was insufficient to predict
continuing success.

Response: Although EPA focused on
the three most recent years of HDOH
inspection and enforcement history at
the public meeting, HDOH has been
conducting inspections since 1994,
when the State rules were first
promulgated. In making its
authorization determination, EPA has
reviewed the full HDOH inspection
history. Since 1994, HDOH has
conducted more than 170 inspections of
large generators and has annually
monitored compliance at the only non-
emergency permitted hazardous waste
storage facility. These inspections have
resulted in 30 enforcement actions since
1994, including a complex joint
enforcement action with EPA against
the University of Hawaii.

6. Comment: A commenter said that
Hawaii’s hazardous waste management
program is not adequately funded and is
staffed by temporary employees. Similar
concerns were raised in the Petition to
Withdraw. Please note, today’s action is
not a final determination on the merits
of the Petition to Withdraw.

Response: Before making an
authorization determination, EPA
evaluates the State’s program in light of
the following characteristics: past
performance, resources and skill mix,
training program, and State
commitment; and EPA’s expectation of
the program’s continuing success. EPA
has evaluated all aspects of Hawaii’s
hazardous waste management program
and has determined that Hawaii’s
program is adequate and the level of the
State’s resources is sufficient.

Hawaii has issued quality permits and
the quality of the State’s corrective
action activities is high. All four of
Hawaii’s corrective action sites have
corrective actions in place that are
protective of human health and
groundwater. The State’s inspections
and subsequent reports have adequately
documented violations resulting in the

successful assessment and collection of
penalties. Hawaii has issued
enforcement orders, settled cases and
collected penalties in a timely manner;
all of their enforcement cases initiated
prior to the year 2000 are resolved. In
addition, Hawaii has devoted sufficient
State resources necessary to match the
Federal hazardous waste management
program grants. The State prepares and
implements an annual training plan that
ensures that all staff are adequately
trained. Hawaii also has and effectively
uses a data management system that
provides timely and accurate
information to the State and EPA. EPA
believes that the State has demonstrated
that it has the necessary resources,
experience and organizational structure
to successfully implement the
provisions for which it is seeking
authorization.

EPA believes that all of these actions
and efforts are adequate to support
HDOH’s program, which has a universe
of one storage facility, eight closing or
closed facilities, four other sites
undergoing cleanup, 55 large generators
and 450 smaller generators of hazardous
waste. All of the staff of the hazardous
waste management program, the
equivalent of 12 full time employees
(FTE), occupy permanent positions.

7. Comment: A comment requested
that HDOH develop, and get public
involvement in, a policy to design and
monitor supplemental environmental
projects (SEP). The commenter said that
they believed there was a SEP
negotiated several years ago that
awarded money to a non-profit agency
without allowing other non-profit
agencies to bid for the work. The
commenter could not specify the office
that developed the SEP or the violator
involved.

Response: Hawaii is not required by
RCRA statute or regulation to develop a
supplemental environmental projects
policy. Therefore EPA cannot condition
RCRA authorization on whether HDOH
has a SEP policy or the process to
develop a SEP policy. Nevertheless,
HDOH has chosen to adopt the EPA SEP
policy, which obtains penalties for
violations, but allows a portion of the
penalty to be replaced by environmental
work that is directly related to the
violation. The February 2001 settlement
of the enforcement action against the
University of Hawaii contains the first
SEP developed by the HDOH hazardous
waste management program. EPA is
satisfied with HDOH’s application of its
penalty and SEP policies in the
University of Hawaii case. EPA believes
that the HDOH policy concerning
hazardous waste penalties is consistent
with the federal policy and provides
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adequate enforcement of compliance
with the hazardous waste rules for
purposes of authorization.

8. Comment: A comment proposed
that, instead of giving the HDOH
hazardous waste management program
authorization, EPA give HDOH funding
and training.

Response: As is the case with other
States, EPA will continue to support
HDOH’s hazardous waste management
program with available funding, training
opportunities and coordinated activities
after program authorization. EPA has
supported the program since 1988 with
federal grant funds. The EPA has
provided training to HDOH in several
areas, including inspections and
enforcement, health and safety, penalty
and economic benefit calculations,
information management and waste
minimization. The EPA also conducts
program evaluations and provides
feedback to the HDOH. The EPA will
continue to do all of these things even
after the program is approved.

9. Comment: A comment asked that
the HDOH hazardous waste
management program not be authorized
until HDOH has developed criminal
penalties.

Response: RCRA requires that
authorized States have the authority to
assess criminal penalties of at least
$10,000 per day for each violation and
imprisonment for at least six months.
The criminal remedies must address the
transport, permitting and used oil
violations described at 40 CFR
271.16(a)(3)(ii). Under Hawaii Revised
Statutes (HRS) Chapter 342]-9(c),
Hawaii may assess criminal penalties up
to $25,000 for each day of each violation
or imprisonment for up to one year, or
both; each of these provisions is more
stringent than required for
authorization. Additionally, the types of
violations identified at HRS 342]-9(c)
are consistent with the violations listed
at 40 CFR 271.16(a)(3)(ii). Furthermore,
HRS Chapters, 342]-7(a), 342]-8, and
342]-11 give Hawaii the authority to
obtain injunctions against any person
for any unauthorized activity which is
endangering or causing damage to
public health or the environment. Thus,
Hawaii is authorized to assess criminal
penalties, and such authority is
consistent with the federal RCRA
authorization requirements and
therefore adequate for program
authorization.

10. Comment: The Petition to
Withdraw raised issues with Hawaii’s
investigative and enforcement efforts in
connection with a March 2001 mercury
release. Please note, today’s action is not
a final determination on the merits of
the Petition to Withdraw.

Response: EPA is working with
Hawaii on the cleanup and enforcement
activities surrounding the mercury
release. The HDOH office responsible
for hazardous waste cleanup and
enforcement in Hawaii is the Hazard
Evaluation and Emergency Response
(HEER) Office. The HEER Office does
not administer the hazardous waste
management program that is the subject
of this authorization decision. The
HEER Office had the lead in managing
the cleanup activities. However, the
EPA Emergency Response Team, the
United States Navy and Air Force, and
other local agencies participated in the
cleanup. Cleanup of the mercury release
and disposal of the waste was
completed on or around July 30, 2001.
Currently, the HEER Office is
investigating the circumstances of the
release to identify the responsible
parties and recover response costs. The
status of a state’s hazardous waste
cleanup activities however is not part of
the criteria for determining a state
hazardous waste management program’s
eligibility for RCRA authorization.

D. What Decisions Have We Made in
This Rule?

EPA has made the final determination
that Hawaii’s application meets all of
the statutory and regulatory
requirements established by RCRA as of
May 25, 1998. Therefore, we are
granting Hawaii final authorization to
operate its hazardous waste
management program described in the
authorization application, subject to the
authority retained by EPA under RCRA.
Hawaii will have responsibility for
permitting Treatment, Storage, and
Disposal Facilities (TSDFs) within its
borders and for carrying out the aspects
of the RCRA program described in its
program application, subject to the
limitations of RCRA, including HSWA.
New Federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized states before such states are
authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Hawaii, including
issuing permits, until the State is
granted authorization to do so.

E. What Is the Effect of Today’s Action?

The effect of today’s action is that
persons in Hawaii that are subject to
RCRA must comply with the authorized
State requirements in lieu of the
corresponding Federal requirements in
order to comply with RCRA.
Additionally, such persons must
comply with any applicable Federally-
issued requirements, such as, for

example, HSWA regulations issued by
EPA for which the State has not yet
received authorization, and RCRA
requirements that are not supplanted by
authorized state-issued requirements.
Hawaii continues to have enforcement
responsibilities under its State law to
pursue violations of its hazardous waste
management program. EPA continues to
have independent authority under
RCRA sections 3007, 3008, 3013, and
7003, which include, among others, the
authority to:

* Do inspections, and require
monitoring, tests, analyses or reports;

» Enforce RCRA requirements
(including State-issued statutes and
regulations that are authorized by EPA
and any applicable Federally-issued
statutes and regulations) and suspend or
revoke permits; and

» Take enforcement actions regardless
of whether the State has taken its own
action.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Hawaii is
authorized are already effective under
State law and are not changed by the act
of authorization.

EPA cannot delegate the Federal
requirements for international export
and transfrontier shipments of
hazardous wastes at 40 CFR part 262,
subparts E and H. Although Hawaii has
adopted these requirements verbatim
from the Federal regulations in Title 11
of the Hawaii Administrative Rules,
sections 11-260, 11-261, and 11-262,
EPA will continue to implement those
requirements. Hawaii is not authorized
for the requirements for international
export and transfrontier shipments of
hazardous wastes at 40 CFR part 262,
subparts E and H.

F. What Rules Are We Authorizing
With Today’s Action?

On May 5, 1999, Hawaii submitted a
final complete program application,
seeking authorization in accordance
with 40 CFR 271.3. In developing its
hazardous waste management program,
Hawaii adopted almost verbatim the
federal hazardous waste regulations
found in 40 CFR parts 260-266, 268,
270, 273 and 279, effective through May
25, 1998. We are granting Hawaii final
authorization for the hazardous waste
management program submitted. State
hazardous waste management
requirements that are either equivalent
to or more stringent than the
corresponding federal requirements will
become part of the authorized State
program and are federally enforceable.
Upon authorization, the State’s
hazardous waste management rules that
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are either equivalent to or more
stringent than the corresponding federal
rules will apply in lieu of the federal
rules. State hazardous waste
requirements that are broader in scope
than the federal program will not be part
of the authorized program and are not
federally enforceable. The applicable
authorized rules are identified in the
chart below. In the discussion below,
we also identify the state hazardous
waste requirements that are more
stringent or broader in scope.

Federal hazardous
waste requirements

Analogous state
authority

40 CFR parts 260—
266, 268, 270, 273,
and 279, through
May 25, 1998.

Hawaii Administrative
Rules (HAR) 11—
260 to 11-266, 11—
268, and 11-270,
adopted June 18,
1994, revised
March 13, 1999;
and HAR 11-273
and 11-279 adopt-
ed March 13, 1999.

Federal Provisions That Are Not
Included in This Authorization

Hawaii did not adopt certain
rulemaking petition procedures from 40
CFR part 260, subpart C, i.e., 40 CFR
260.20, 260.21, 260.22, 260.30, 260.31,
260.32 and 260.33, which address what
to include in

* Petitions requesting modifications
under 40 CFR parts 260 through 266,
268 and 273, and

* Petitions concerning equivalent
testing methods, waste exclusion,
recycled materials and devices
classified as boilers.

Adoption of these rulemaking petition
procedures is not required for RCRA
authorization. EPA will continue to
implement those requirements.
Although Hawaii did not adopt these
procedures, Hawaii did adopt some
similar procedures which are discussed
below with other more stringent
requirements.

Where EPA grants a petitioner an
exclusion from federally-issued
standards under these procedures, it is
advisable that the petitioner contact the
State regulatory authority to determine
the current status of its waste under
State law. It is important for petitioners
to contact Hawaii because States are free
to impose requirements that are more
stringent or broader in scope than
Federal programs (RCRA section 3009
and 40 CFR 271.1(i)).

More Stringent Authorized State
Hazardous Waste Requirements

Authorized State hazardous waste
requirements are either equivalent to or
more stringent than the corresponding

federal requirements. The Hawaii
hazardous waste requirements
authorized with today’s action include
state requirements that are more
stringent than the corresponding federal
requirements.

Hawaii’s program is more stringent in
the manner in which it addresses
federally approved variances and
exclusions. Hawaii’s hazardous waste
management program includes
procedures by which a petitioner may
seek an exclusion or variance under
State law where EPA has previously
approved an exclusion or variance
under RCRA. Where EPA has excluded
a waste from regulation under 40 CFR
260.22, the exclusion will only be
effective under Hawaii law if Hawaii
adopts the exclusion by rule, pursuant
to HAR 11-260—-42. Similarly, under
HAR 11-268-51, any extension,
variance or alternative treatment
approval granted by EPA under 40 CFR
268.5, 268.6 and 268.44 will not be
effective in the state unless Hawaii
adopts it by rule. Finally, under HAR
11-264-1082(c)(4)(ii) the State must
separately approve any alternative
treatment method approved by EPA
under 40 CFR 268.42(b). Given the
additional procedures required by
Hawaii, these State requirements are
considered more stringent than the
federal program.

Hawaii has also adopted some more
stringent requirements concerning
permits. Hawaii established a shorter
permit term (five years instead of ten
years) than the federal program, and is
therefore more stringent than the federal
program. Additionally, Hawaii reviews
hazardous waste land disposal permits
three years rather than five years after
issuance, which is also more stringent
than the federal program. However,
there are currently no such facilities in
Hawaii. Furthermore, Hawaii’s
provision under HAR 11-271-15(e)
establishing a maximum time period of
180 days for the State’s action on a
permit application, will be terminated
as soon as Hawaii obtains federal
authorization for its hazardous waste
management program pursuant to HAR
11-271-15(f).

Broader in Scope State Hazardous
Waste Requirements

States are free to impose hazardous
waste requirements that are broader in
scope than the Federal hazardous waste
management program. Broader in scope
requirements will not be part of the
authorized program.

Hawaii did not adopt 40 CFR
261.4(b)(5) and therefore does not
exclude drilling fluids, produced
waters, and other wastes associated with

the exploration, development, or
production of crude oil, natural gas or
geothermal energy from regulation as
hazardous waste. With respect to the
management of those wastes, the Hawaii
program is therefore broader in scope
than the federal program. EPA cannot
enforce requirements that are broader in
scope than the federal program. Broader
in scope requirements will not be part
of the authorized program. Although
you must comply with these
requirements in accordance with state
law, they will not be RCRA
requirements under the authorized
program and are not federally
enforceable.

Hawaii’s used oil requirements also
reflect some departure from the federal
program. Hawaii requires persons who
transport, market or recycle used oil or
used oil fuel to obtain a permit from
HDOH, which requirement is broader in
scope than the federal program. Hawaii
also requires an annual report of
transporters, processors, re-refiners and
marketers, in addition to the RCRA
required biennial reports, in order to
allow the State to track legitimate
handlers of used oil and thus better
locate illegal handlers. This requirement
is broader in scope than the federal
program.

Hawaii adds a requirement that any
person who imports hazardous waste
from a foreign country or from a state
into Hawaii must submit additional
information in writing to the State
within 30 days after the waste arrives.
This requirement is broader in scope
than the federal program.

Summary of More Stringent and
Broader in Scope Requirements

In summary, EPA considers the
following State requirements to be more
stringent than the Federal requirements:

« HAR 11-268-51, because the State
must separately approve any exclusion,
variance or alternative treatment
method approved by EPA under 40 CFR
268.5, 268.6, 268.42(b) and 268.44; and

« HAR 11-270-50(a) and (d), because
the State limits hazardous waste permits
to five years (the federal limit is 10
years), and landfill permits to three
years (the federal limit is five years).
These requirements are part of Hawaii’s
authorized program and are federally
enforceable.

EPA considers that the following State
requirements go beyond the scope of the
federal program. EPA cannot enforce
requirements that are broader in scope
than the federal program. Broader in
scope requirements will not be part of
the authorized program. Although
persons must comply with these
requirements in accordance with state
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law, they will not be RCRA
requirements under the authorized
program and are not federally
enforceable.

« HAR 11-261—4(b)(5), because the
State treats drilling fluids, produced
waters, and other wastes associated with
the exploration, development, or
production of crude oil, natural gas or
geothermal energy as hazardous waste,
and the Federal requirements exempt
them from regulation;

¢ HAR 11-262-60 and HAR 11-262—
61, because, unlike the Federal program,
the State requires that any person who
imports hazardous waste from a foreign
country or from any state into Hawaii
must submit specified information in
writing within 30 days after the waste
arrives in the State;

¢ HAR 11-279-90 to HAR 11-279—
95, because the State requires that
persons who transport, market or
recycle used oil or used oil fuel obtain
a State permit and the Federal program
has no such permitting requirement;
and

¢ HAR 11-279-48, 57 and HAR 11—
279-76, because the State requires
annual reports of used oil transporters,
processors, re-refiners, and marketers, in
addition to the biennial reports required
by RCRA.

G. How Will the State Enforce
Compliance With the Rules?

Section 3006(b) of RCRA requires that
the State provide adequate enforcement
of compliance with the hazardous waste
management requirements in order to
receive authorization. We have
determined that Hawaii can adequately
enforce compliance with its hazardous
waste management regulations. Hawaii’s
enforcement authorities include the
power to issue, modify, suspend or
revoke permits; collect information and
enter and inspect the premises of
persons who handle hazardous wastes;
assess administrative penalties or
initiate action in court for penalties or
injunctive relief; issue abatement and
corrective action orders; and pursue
criminal violations. Hawaii’s
enforcement provisions are located at
Hawaii Revised Statute (HRS) Chapter
342J (1993 and Supp. 1998).

H. Who Handles Permits After This
Authorization Takes Effect?

Hawaii will issue permits for all the
provisions for which it is authorized
and will administer the permits it
issues. EPA will transfer the
administration of any RCRA hazardous
waste permits or portions of permits
which we issued prior to the effective
date of this authorization to Hawaii. In
the Notice of Tentative Determination,

EPA said that it would continue to
administer any RCRA hazardous waste
permits or portions of permits issued by
EPA prior to the effective date of this
authorization. However, under the
Memorandum of Agreement with
Hawaii, EPA and HDOH have agreed
that HDOH will administer the permits
or portions of permits issued by EPA
prior to authorization. EPA will not
issue any new permits or new portions
of permits for the authorized provisions
after the effective date of this
authorization. EPA will continue to
implement and issue permits for HSWA
requirements for which Hawaii is not
yet authorized.

I. How Does Today’s Action Affect
Indian Country (18 U.S.C. 115) in
Hawaii?

There are no Federally-recognized
Indian lands in Hawaii.

J. What Is Codification and Is EPA
Codifying Hawaii’s Hazardous Waste
Management Program as Authorized in
This Rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste management program
into the Code of Federal Regulations.
EPA does this by referencing the
authorized State rules in 40 CFR part
272. We are reserving the amendment of
40 CFR part 272, subpart M, for
codification of Hawaii’s program at a
later date.

K. Administrative Requirements

The Office of Management and Budget
has exempted RCRA authorizations
from the requirements of Executive
Order 12866 (58 FR 51735, October 4,
1993) and, therefore, a decision to
authorize Hawaii for these revisions is
not subject to review by OMB.
Furthermore, this rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant
regulatory action under Executive Order
12866. This authorization will
effectively suspend the applicability of
certain Federal regulations in favor of
Hawaii’s program, thereby eliminating
duplicative requirements for handlers of
hazardous waste in the State.
Authorization will not impose any new
burdens on small entities. Accordingly,
I certify that authorization for these
revisions will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes

pre-existing requirements under State
law and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this action does
not have tribal implications within the
meaning of Executive Order 13175 (65
FR 67249, November 6, 2000). It does
not have substantial direct effects on
tribal governments, on the relationship
between the Federal government and
the Indian tribes, or on the distribution
of power and responsibility between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
This action does not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes State requirements as part of
the State RCRA hazardous waste
management program without altering
the relationship or the distribution of
power and responsibilities established
by RCRA. This action also is not subject
to Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This action does
not include environmental justice
related issues that require consideration
under Executive Order 12898 (59 FR
7629, February 16, 1994).

Under RCRA 3006(b), EPA grants a
state’s application for authorization as
long as the state meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a state
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of this action in
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accordance with the Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings issued under the
Executive Order. This action will not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2). This
action will be effective November 13,
2001.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indians-lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act, as
amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: October 26, 2001.

Laura Yoshii,

Acting Regional Administrator, Region 9.
[FR Doc. 01-27465 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF DEFENSE

48 CFR Parts 204, 207, 252, 253, and
Appendix G to Chapter 2

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement to
update activity names and addresses,
reference numbers, and terminology.

EFFECTIVE DATE: November 1, 2001.

FOR FURTHER INFORMATION CONTACT: Ms.
Michele Peterson, Defense Acquisition
Regulations Council,
OUSD(AT&L)DP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—-0311;
facsimile (703) 602-0350.

List of Subjects in 48 CFR Parts 204,
207, 252, and 253

Government procurement.

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 204, 207, 252,
253, and Appendix G to Chapter 2 are
amended as follows:

1. The authority citation for 48 CFR
parts 204, 207, 252, 253, and Appendix
G to subchapter I continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

204.7303 [Amended]

2. Section 204.7303 is amended in
paragraph (a)(2), in the last sentence, by
removing http://www.ccr2000.com and
adding in its place http://www.ccr.gov.

PART 207—ACQUISITION PLANNING

207.471 [Amended]

3. Section 207.471 is amended in
paragraph (b), in the last sentence, by
removing “070308” and adding in its
place “070207".

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.204-7004 [Amended]

4. Section 252.204—-7004 is amended
as follows:

a. By revising the clause date to read
“(NOV 2001)”; and

b. In paragraph (d) by removing
http://www.ccr2000.com and adding in
its place http://www.ccr.gov.

252.204-7005 [Amended]

5. Section 252.204—7005 is amended
as follows:

a. By revising the clause date to read
“(NOV 2001)”’; and

b. In paragraph (a), in the first
sentence, by removing “Special” the
second time it appears and adding in its
place “Sensitive”.

PART 253—FORMS

253.204-70 [Amended]

6. Section 253.204—70 is amended in
paragraph (e)(4), in the third sentence,
by removing “http” and adding in its
place “https”.

Appendix G—Activity Address
Numbers

7. Appendix G to Chapter 2 is
amended in Part 3 as follows:

a. In the entry “N00189” by adding,
after “H3”, *“, J3”; and

b. By adding, in alpha-numerical
order, five new entries to read as
follows:

Part 3—Navy Activity Address
Numbers

* * * * *

N49400, 3G Officer-in-Charge, Naval
Regional Contracting Center,
Detachment Bahrain, PSC 451, Box
NRCC, FPO AE 09834-2800

N49420, 3R Officer-in-Charge, Naval
Regional Contracting Center,
Detachment Dubai, PSC 451, Box
531, FPO AE 09834-2800

N63273, 4S Commanding Officer,
Combat Direction Systems Activity,
Dahlgren Division, Naval Surface
Warfare Center, 1922 Regulus
Avenue, Virginia Beach, VA 23461—
2097

* * * * *

N68558, 3H Officer-in-Charge, Naval
Regional Contracting Center,
Detachment London, PSC 821, Box
45, FPO AE 09421-1300

N69250, NSF Director, SPAWAR
Information Technology
Center,2251 Lakeshore Drive, New
Orleans, LA 70145-0001

* * * * *

[FR Doc. 01-27369 Filed 10-31—-01; 8:45 am]
BILLING CODE 5000-04-U

DEPARTMENT OF DEFENSE

48 CFR Parts 212 and 252
[DFARS Case 95-D712]
Defense Federal Acquisition

Regulation Supplement; Acquisition of
Commercial ltems

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending Defense Federal Acquisition
Regulation Supplement (DFARS) policy
pertaining to the acquisition of
commercial items. The rule updates the
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lists of clauses included in contracts for
commercial items to implement
statutory requirements.

EFFECTIVE DATE: November 1, 2001.

FOR FURTHER INFORMATION CONTACT: Ms.
Angelena Moy,Defense Acquisition
Regulations Council,
OUSD(AT&L)DP(DAR),IMD 3C132, 3062
Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—1302;
facsimile (703) 602—0350.
SUPPLEMENTARY INFORMATION:

A. Background

This rule finalizes the interim rule
published as Item XXXV of Defense
Acquisition Circular 91-9 on November
30, 1995 (60 FR 61586). The interim rule
amended the DFARS to conform to FAR
changes that implemented Title VIII of
the Federal Acquisition Streamlining
Act of 1994 (Public Law 103-355)
pertaining to the acquisition of
commercial items. The interim rule also
added DoD-unique requirements
pertaining to the acquisition of
commercial items.

The final rule differs from the interim
rule in that it adds the following to the
lists of provisions and clauses that must
be included in solicitations and
contracts to implement statutory
requirements:

* FAR 52.203-3, Gratuities (10 U.S.C.
2207).

* DFARS 252.209-7001, Disclosure of
Ownership or Control by the
Government of a Terrorist Country (10
U.S.C. 2327).

« DFARS 252.219-7004, Small, Small
Disadvantaged and Women-Owned
Small Business Subcontracting Plan
(Test Program) (15 U.S.C. 637 note).

In addition, the final rule adds dates
to the contract clauses listed in
252.212-7001, to clarify which version
of each clause applies to a contract.

Ten sources submitted comments on
the interim rule. DoD considered all
comments in the development of the
final rule.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD has prepared a final regulatory
flexibility analysis. Interested parties
may obtain a copy of the analysis from
the point of contact specified herein.
The analysis is summarized as follows:

This rule finalizes an interim DFARS
rule published on November 30, 1995.
The rule implements provisions of the
Federal Acquisition Streamlining Act of
1994 and supplements FAR policy
pertaining to the acquisition of

commercial items. The objective of the
FAR and DFARS policy is to streamline
procedures for the acquisition of
commercial items. DoD received no
comments in response to the initial
regulatory flexibility analysis. The rule
applies to all small entities that are
interested in selling commercial items
to DoD. Based on data collected by
DoD’s Washington Headquarters
Services, in Fiscal Year 2000, DoD
awarded approximately 11,437 contracts
totaling $2.2 billion to small business
concerns using the streamlined
procedures in the interim rule. There
are no significant alternatives to the rule
that would accomplish the stated
objectives.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 212 and
252

Government procurement.

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR parts 212 and 252
are amended as follows:

1. The authority citation for 48 CFR
Parts 212 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

2. Section 212.301 is amended as
follows:

a. In paragraph (f)(iii), by removing
“paragraph (a)”” and adding in its place
“paragraphs (a) and (b)”;

b. By redesignating paragraphs (f)(v)
and (f)(vi) as paragraphs (f)(vi) and
(f)(vii), respectively; and

c. By adding a new paragraph (f)(v) to
read as follows:

212.301 Solicitation provisions and
contract clauses for the acquisition of
commercial items.

* * * * *

(f) L

(v) Use the provision at 252.209-7001,
Disclosure of Ownership or Control by
the Government of a Terrorist Country,
as prescribed in 209.104-70(a).

* * * * *

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Section 252.212-7001 is revised to
read as follows:

252.212-7001 Contract terms and
conditions required to implement statutes
or Executive orders applicable to Defense
acquisitions of commercial items.

As prescribed in 212.301(f)(iii), use
the following clause:

Contract Terms and Conditions Required to
Implement Statutes or Executive Orders
Applicable to Defense Acquisitions of
Commercial Items (NOV 2001)

(a) The Contractor agrees to comply with
the following Federal Acquisition Regulation
(FAR) clause which, if checked, is included
in this contract by reference to implement a
provision of law applicable to acquisitions of
commercial items or components.

52.203—-3 Gratuities (APR 1984) (10
U.S.C. 2207).

(b) The Gontractor agrees to comply with
any clause that is checked on the following
list of Defense FAR Supplement clauses
which, if checked, is included in this
contract by reference to implement
provisions of law or Executive orders
applicable to acquisitions of commercial
items or components.

252.205-7000 Provision of
Information to Cooperative Agreement
Holders (DEC 1991) (10 U.S.C. 2416).

252.206-7000 Domestic Source
Restriction (DEC 1991) (10 U.S.C. 2304).

252.219-7003 Small, Small
Disadvantaged and Women-Owned Small
Business Subcontracting Plan (DoD
Contracts) (APR 1996) (15 U.S.C. 637).

252.219-7004 Small, Small
Disadvantaged and Women-Owned Small
Business Subcontracting Plan (Test Program)
(JUN 1997) (15 U.S.C. 637 note).
252.225-7001 Buy American Act and
Balance of Payments Program (MAR 1998)
(41 U.S.C. 10a-10d, E.O. 10582).
252.225-7007 Buy American Act—
Trade Agreements—Balance of Payments
Program (SEP 2001) (41 U.S.C. 10a-10d, 19
U.S.C. 2501-2518, and 19 U.S.C. 3301 note).

252.225-7012 Preference for Certain
Domestic Commodities (AUG 2000) (10
U.S.C. 2241 note).

252.225-7014 Preference for
Domestic Specialty Metals (MAR 1998) (10
U.S.C. 2241 note).

252.225-7015 Preference for
Domestic Hand or Measuring Tools (DEC
1991) (10 U.S.C. 2241 note).

252.225-7016 Restriction on
Acquisition of Ball and Roller Bearings (DEC
2000) (_ Alternate I) (DEC 2000) (Section
8064 of Public Law 106-259).

252.225-7021 Trade Agreements
(SEP 2001) (19 U.S.C. 2501-2518 and 19
U.S.C. 3301 note).

252.225-7027 Restriction on
Contingent Fees for Foreign Military Sales
(MAR 1998) (22 U.S.C. 2779).

252.225-7028 Exclusionary Policies
and Practices of Foreign Governments (DEC
1991) (22 U.S.C. 2755).
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252.225-7029 Preference for United
States or Canadian Air Circuit Breakers (AUG
1998) (10 U.S.C. 2534(a)(3)).

252.225-7036 Buy American Act—
North American Free Trade Agreement
Implementation Act—Balance of Payments
Program (MAR 1998) ( Alternate I) (SEP
1999) (41 U.S.C. 10a—10d and 19 U.S.C. 3301
note).

252.227-7015 Technical Data—
Commercial Items (NOV 1995) (10 U.S.C.
2320).

252.227-7037 Validation of
Restrictive Markings on Technical Data (SEP
1999) (10 U.S.C. 2321).

252.243-7002 Requests for Equitable
Adjustment (MAR 1998) (10 U.S.C. 2410).
252.247-7023 Transportation of
Supplies by Sea (MAR 2000) (__ Alternate
1) (MAR 2000) (_ Alternate II) (MAR 2000)
(10 U.S.C. 2631).

252.247-7024 Notification of
Transportation of Supplies by Sea (MAR
2000) (10 U.S.C. 2631).

(c) In addition to the clauses listed in
paragraph (e) of the Contract Terms and
Conditions Required to Implement Statutes
or Executive Orders—Commercial Items
clause of this contract (FAR 52.212-5), the
Contractor shall include the terms of the
following clauses, if applicable, in
subcontracts for commercial items or
commercial components, awarded at any tier
under this contract:

252.225-7014 Preference for Domestic
Specialty Metals, Alternate I (MAR 1998) (10
U.S.C. 2241 note).

252.247-7023 Transportation of Supplies
by Sea (MAR 2000) (10 U.S.C. 2631).
252.247-7024 Notification of
Transportation of Supplies by Sea (MAR
2000) (10 U.S.C. 2631).

(End of clause)

[FR Doc. 01-27372 Filed 10-31-01; 8:45 am]
BILLING CODE 5000-04-U

DEPARTMENT OF DEFENSE

48 CFR Part 213
[DFARS Case 2000-D019]

Defense Federal Acquisition
Regulation Supplement; Overseas Use
of the Purchase Card in Contingency,
Humanitarian, or Peacekeeping
Operations

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to permit contracting officers
supporting an overseas contingency,
humanitarian, or peacekeeping
operation to use the Governmentwide
commercial purchase card on a stand-
alone basis for purchases valued at or
below the simplified acquisition
threshold. Use of the purchase card
streamlines purchasing and payment

procedures and, therefore, increases
operational efficiency.

EFFECTIVE DATE: November 1, 2001.

FOR FURTHER INFORMATION CONTACT: Ms.
Angelena Moy, Defense Acquisition
Regulations Council,
OUSD(AT&L)DP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—1302;
facsimile (703) 602—0350.

SUPPLEMENTARY INFORMATION:

A. Background

This final rule amends the policy at
DFARS 213.301 to permit contracting
officers supporting a contingency
operation, as defined in 10 U.S.C.
101(a)(13), or a humanitarian or
peacekeeping operation, as defined in
10 U.S.C. 2302(8), to use the
Governmentwide commercial purchase
card on a stand-alone basis for
purchases valued at or below the
simplified acquisition threshold. In
accordance with FAR 2.101, the
simplified acquisition threshold for
contingency, humanitarian, or
peacekeeping operations is $200,000.

Use of the purchase card at the
$200,000 threshold is subject to the
existing conditions at DFARS 213.301
and the following additional conditions:
(1) The supplies or services must be
immediately available; and (2) Only one
delivery and one payment will be made.
These additional conditions are similar
to those placed on use of the Standard
Form 44, Purchase Order-Invoice-
Voucher, in accordance with FAR
13.306 and DFARS 213.306.

DoD published a proposed rule at 65
FR 56858 on September 20, 2000. DoD
received no comments on the proposed
rule. DoD has adopted the proposed rule
as a final rule without change.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule applies only to
purchases that are made outside the
United States for use outside the United
States in support of contingency,
humanitarian, or peacekeeping
operations.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval

of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 213
Government procurement.

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Part 213 is
amended as follows:

1. The authority citation for 48 CFR
Part 213 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 213—SIMPLIFIED ACQUISITION
PROCEDURES

2. Section 213.301 is amended by
adding paragraph (3) to read as follows:

213.301 Government—wide commercial
purchase card.
* * * * *

(3) A contracting officer supporting a
contingency operation as defined in 10
U.S.C. 101(a)(13) or a humanitarian or
peacekeeping operation as defined in 10
U.S.C. 2302(8) also may use the
Governmentwide commercial purchase
card to make a purchase that exceeds
the micro-purchase threshold but does
not exceed the simplified acquisition
threshold, if;

(i) The supplies or services being
purchased are immediately available;

(ii) One delivery and one payment
will be made; and

(iii) The requirements of paragraphs
(2)@1) and (ii) of this section are met.

[FR Doc. 01-27371 Filed 10-31—-01; 8:45 am]
BILLING CODE 5000-04-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 001114320-1191-02; I.D.
080400B]

RIN 0648—-ANO01

Fisheries of the Exclusive Economic
Zone Off Alaska; Recordkeeping and
Reporting Requirements; Alaska
Commercial Operator’s Annual Report;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correcting
amendments.
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SUMMARY: This document contains
corrections to the final rule for the

Alaska Commercial Operator’s Annual COAR.

Report (COAR) that was published in
the Federal Register on August 20,

2001.

DATES: Effective November 1, 2001.
FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586—7008.
SUPPLEMENTARY INFORMATION: A final
rule was published in the Federal
Register on 66 FR 43524 (August 20,
2001), to require groundfish
motherships and catcher/processors to

submit annually to the State of Alaska,
Department of Fish & Game (ADF&G), a

Several errors were made in Tables
14A, 15, 16, and 18 to 50 CFR part 679.

These tables are corrected and reprinted

as follows:

corrections:

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Accordingly, 50 CFR part 679 is
amended by making the following

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF

ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et

seq., and 3631 et seq.

Table 14A to Part 679 [Corrected]

1. Beginning on page 43527, Table
14A is corrected to read as follows:

TABLE 14A TO PART 679.—PORT OF LANDING CODES, ALASKA, INCLUDING CDQ AND IFQ PRIMARY PORTS

CDQ/IFQ Primary Ports for Ves-
seLC:I_ea:ja“é:(eg X i?dicate§56a7ré asu—
thorize port; see .
Port Name NMES | ADF&G e
CDQ/ North West
IFQ Latitude Longitude
Adak 186 ADA
Akutan 101 AKU X 54°08'05" | 165°46'20"
Akutan Bay 102
Alitak 103 ALl
Anchor Point 104
Anchorage 105 ANC
Angoon 106 ANG
Aniak ANI
Anvik ANV
Atka 107 ATK
Auke Bay 108
Baranof Warm Springs 109 L s
Beaver Inlet 110
Bethel BET
Captains Bay 112
Chefornak 189
Chignik 113 CHG
Chinitna Bay 114
Cordova 115 COR X 60°33'00" | 145°45'00"
Craig 116 CRG X 55°28'30" | 133°09'00"
Dillingham 117 DIL
Douglas 118
Dutch Harbor/Unalaska 119 DUT X 53°53'27" | 166°32'05"
Edna Bay 121
Egegik 122 EGE
Ekuk EKU
Elfin Cove 123 ELF
Emmonak EMM | | |
Excursion Inlet 124 XIP
False Pass 125 FSP
Fairbanks FBK
Galena GAL
Glacier Bay GLB
Glennallen GLN
Gustavus 127 GUS
Haines 128 HNS
Halibut Cove 130
Hollis 131 | e
Homer 132 HOM X 59°38'40" | 151°33'00"
Hoonah 133 HNH
Hooper Bay 188
Hydaburg HYD
Hyder 134 HDR | | |
Ikatan Bay 135 | e
Juneau 136 JNU
Kake 137 KAK
Kaltag KAL | |
Kasilof 138 KAS
Kenai 139 KEN | | ]
Kenai River 140
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TABLE 14A TO PART 679.—PORT OF LANDING CODES, ALASKA, INCLUDING CDQ AND IFQ PRIMARY PORTS—Continued

CDQ/IFQ Primary Ports for Ves-
sel Clearance (X indicates an au-
thorized IFQ port; see § 679.5

NMFS | ADF&G -
Port Name Cote | Coda ME)V)
CDQ/ North West
IFQ Latitude Longitude

Ketchikan 141 KTN X 55°20'30" | 131°38'45"
King Cove 142 KCO X 55°03'20" | 162°19'00"
King Salmon 143 KNG

Kipnuk 144

Klawock 145 KLA

Kodiak 146 KOD

Kotzebue KOT

La Conner LAC

Mekoryuk 147

Metlakatla 148 MET

Moser Bay MOS

Naknek 149 NAK

Nenana NEN

Nikiski (or Nikishka) 150 NIK

Ninilchik 151 NIN

Nome 152 NOM

Nunivak Island NUN

Old Harbor 153 OoLD

Other? 499 UNK

Pelican 155 PEL X 57°57'30" | 136°13'30"
Petersburg 156 PBG X 56°48'10" | 132°58'00"
Point Baker 157

Port Alexander 158 PAL

Port Armstrong PTA

Port Bailey 159 PTB

Port Graham 160 GRM

Port Lions LIO

Port Moller MOL

Port Protection 161

Portage Bay (Petersburg) 162

Quinhagak 187

Resurrection Bay 163

Sand Point 164 SPT X 55°20'15" | 160°30'00"
Savoonga 165

Seldovia 166 SEL

Seward 167 SEW X 60°06'30" | 149°26'30"
Sitka 168 SIT X 57°03' 135°20'
Skagway 169 SKG

Soldotna SOL

St. George 170 STG

St. Lawrence 171

St. Mary ST™M

St. Paul 172 STP X 57°07'20" | 170°16'30"
Tee Harbor 173

Tenakee Springs 174 TEN

Thorne Bay 175

Togiak 176 TOG

Toksook Bay 177

Tununak 178

Ugadaga Bay 179

Ugashik UGA

Unalakleet UNA

Valdez 181 VAL

Wasilla WAS

West Anchor Cove 182

Whittier 183 WHT

Wrangell 184 WRN

Yakutat 185 YAK X 59°33' 139°44'

1To report a landing at a location not currently assigned a location code number: Use the code for “Other” for the state or country at which the
landing occurs and notify NMFS of the actual location so that the list may be updated. For example, to report a landing for Levelock, Alaska if

there is currently no code assigned, use “499,” “Other,” AK.”

2. On page 43530, Table 15 is
corrected to read as follows:
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TABLE 15 TO PART 679.—GEAR CODES, DESCRIPTIONS, AND USE (X INDICATES WHERE THIS CODE IS USED)

| Use Numeric Code to Complete the Following:
NMFS Electronic WPR &
Name of Gear Logbooks Check-in/out Gear r%ggce' Nu- Shoreside Elec- IFQ Terminal &
and Formst Code? tronic Logbook Forms ADF&G COAR
(SPELR)

Diving OTH 11 X X
Dredge OTH 22 X X
Dredge, hydro/mechan-

ical OTH 23 X X
Fish wheel OTH 08 X X
Gillnet, drift OTH 03 X X
Gillnet, herring | (e OTH 34 X X
Gillnet, set OTH 04 X X
Gillnet, sunken OTH 41 X X
Hand line/jig/troll (IFQ

name: hand troll) @ 05 X X X
Handpicked OTH 12 X X
Hatchery n/a 7 X X
Hook-and-line X HAL 61 X X X
Jig, mechanical (IFQ

name: jigs) X JIG 26 X X X
Net,dip OTH 13 X X
Net,ring OTH 10 X X
Other/specify X OTH 99 X X
Pair Trawl 37 X
Pot X POT 91 X X X
Pound OTH 21 X X
Seine,purse OTH 01 X X
Seine,beach | OTH 02 X X
Shovel OTH 18 X X
Trap OTH 90 X X
Trawl, beam @™ 17 X X
Trawl, double otter @ 27 X X
Trawl, nonpelagic/bottom X NPT 07 X X
Trawl, pelagic/midwater X PTR 47 X X
Troll, dinglebar X TROLL 25 X X X
Troll, power gurdy X TROLL 15 X X X
Weir OTH 14 X X

1For logbooks, forms, electronic WPR

3. On page 43531, Table 16 is
corrected to read as follows:

, electronic check-in/out reports: all trawl gear must be reported as either nonpelagic or pelagic trawl

TABLE 16 TO PART 679.—AREA CODES AND DESCRIPTIONS FOR USE WITH STATE OF ALASKA ADF&G COMMERCIAL
OPERATOR'S ANNUAL REPORT (COAR)

ADF&G
Fish-
eries Area Description
COAR: Name (Code) Species Man-  in ADF&G Regula-
age- tions
ment
Areas
Alaska Peninsula KING Crab: ettt b ettt M 5 AAC 34.500
South Peninsula (MS) AK Peninsula/Aleutian Islands Salmon ... M 5 AAC 12.100
North Peninsula (MN) M (Aleutians)
5 AAC 09.100 (AK
Peninsula)
HEITING ettt ettt sb e s ee e et M 5 AAC 27.600
Bering Sea: Bering Sea King Crab ................. Q 5 AAC 34.900
Pribilof Island (Q1) Bering Sea/Kotzebue Herring Q 5 AAC 27.900
St. Matthew Island Q2)
St. Lawrence Island (Q4)
Bristol Bay (T) King Crab T 5 AAC 34.800
SAIMON .ttt e et e e skt e ek e e e e e b e e e e et et e e anb et e s nae e e e nreeaannes T 5 AAC 06.100
Herring ........... T 5 AAC 27.800
Chignik (L) Groundfish L 5 AAC 28.500
Herring ..... L 5 AAC 27.550
SAIMON .ottt L 5 AAC 15.100
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TABLE 16 TO PART 679.—AREA CODES AND DESCRIPTIONS FOR USE WITH STATE OF ALASKA ADF&G COMMERCIAL

OPERATOR’S ANNUAL REPORT (COAR)—Continued

ADF&G
Fish-
eries Area Description
COAR: Name (Code) Species Man-  in ADF&G Regula-
age- tions
ment
Areas
Cook Inlet: GIOUNGFISN .. H 5 AAC 28.300
Lower Cook Inlet (HL) HEITING ettt ettt b ettt H 5 AA 27.400
Upper Cook Inlet (HU) COOK INIEE SHIMP oo ettt aeee s H 5 AAC 31.300
Outer Cook Inlet Shrimp H 5 AA 31.400
Dungeness Crab ............ H 5 AA 32.300
KING Crab ..ottt ettt st et H 5 AA 34.300
TANNET CTAD ..ottt sre e re e ne s H 5 AA 35.400
Miscellaneous Shellfish . H 5 AA 38.300
Salmon ..o, H 5 AA 21.100
Dutch Harbor (O) Aleutian 1slands King Crab .........ccoiiiiiiiiiiic s (0] 5 AA 34.600
EEZ (Federal waters of GIOUNGTISN .ttt e bbb esbeeaae s n/a n/a
BSAI (FB)
GOA (FG) Atka-Amlia 1SIaNds SAIMON .......ooiiiiiiiiiie e n/a 5 AAC 11.1010
Kodiak (western GOA) (K) GrOUNGFISN .o K 5 AAC 28.400
HEITING ettt b e b et s ab et e e ab e e be e ab e e b e e beenbeeenne K 5 AAC 27.500
King Crab . K 5 AAC 34.400
Salmon ..... K 5 AAC 18.100
52111 0] o PO SPUOTRTOPPRN J 5 AAC 31.500
DUNQGENESS Crab ....eiiiiiiiie ittt e b e sbee e J 5 AAC 32.400
Tanner Crab ..........c.c...... J 5 AAC 35.500
Miscellaneous Shellfish . J 5 AAC 38.400
Kotzebue (X) SAIMON .ttt X 5 AAC 03.100
Kuskokwim: SAIMON . e w 5 AAC 07.100
Kuskokwim RIVEr/Bay (W1)  HEIMING ...oociiiiiiiiiiii ettt sttt sttt et sb e st ebe e e e sbee e W 5AAC 27.870
Security Cove (W2)
Goodnews Bay (W3)
Nelson Island (W4)
Ninivak Island (W5)
Cape Avinof (W6)
Norton Sound (Z) Norton Sound-Port Clarence SalMmON ...........cccieiiiiiieiiiiii e z 5 AAC 04.100
Norton Sound-Port Clarence King Crab ..........cccociiiiiiiiiiii e
Prince William Sound (E) Groundfish E 5 AAC 28.200
Herring ........... E 5 AAC 27.300
5 2111 0] o USROS OPPRNY E 5 AAC 31.200
DUNQGENESS Crab ...ttt ettt E 5 AAC 32.200
King Crab .......... E 5 AAC 34.200
Tanner Crab E 5 AAC 35.300
Miscellaneous ShellfiSh ..........ooiiiiiiiiii e E 5 AAC 38.200
SAIMON .o e E 5 AAC 24.100
Southeast: Groundfish ......ccccoeviiiiiiiiiie, A 5 AAC 28.100
Juneau/Haines (Al) Southeast (w/o Yakutat) Herring ... A 5 AAC 27.100
Yakutat (A2) YaKULat HEITING ...veiiiiiiie ittt e e D 5 AAC 27.200
Ketchikan/Craig (B) Southeast (W/0 Yakutat) SHIMP ....cooiiiiiiiiiie e A 5 AAC 31.100
Petersburg/Wrangell (C) Yakutat Shrimp ....c.oocoevoiiiniiiieiieeee, D 5 AAC 31.150
Sitka/Pelican (D) Southeast (w/o Yakutat) Dungeness Crab . A 5 AAC 32.100
Yakutat DUNGENESS Crab .....c.ccoiiiiiiiiiiiiii ittt D 5 AAC 32.155
Southeast (w/o Yakutat) Dungeness, King Crab ........ccccooiieiiiiiiiiiiiiesie e A 5 AAC 34.100
Yakutat King Crab .........ccoccveiiiiiiiiiciccicees D 5 AAC 34.160
Southeast (w/o Yakutat) Tanner Crab A 5 AAC 35.100
Yakutat TANNEr Crab ........c.oiciiiiiiiieiie ettt D 5 AAC 35.160
Southeast (w/o Yakutat) Miscellaneous Shellfish ...........cccccoiiiiiniiiii e A 5 AAC 38.100
Yakutat Miscellaneous Shellfish D 5 AAC 38.160
Southeast (w/o Yakutat) Salmon ... A 5 AAC 33.100
YaKutat SAIMON ...coiuiiiiiiii et D 5 AAC 29.010
5 AAC 30.100
Yukon River: YUKON-NOMhern SalMOn ..........cociiiiiiiiiiiiiee e Y 5 AAC 05.100

Lower Yukon (YL)
Upper Yukon (YU)
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4. On page 43533, Table 18 is
corrected to read as follows:

TABLE 18 TO PART 679.—REQUIRED
BUYING AND PRODUCTION FORMS
FOR USE WITH STATE OF ALASKA
COMMERCIAL OPERATOR’S ANNUAL
REPORT (COAR)

Fishery Form Number and Name

Salmon Salmon Buying

(A)(1) Seine gear

(A)(1) Gillnet gear

(A)(2) Troll gear

(A)(2) Hatchery

(A)(3) Miscellaneous gear

King Salmon Production

(B)(1) Production

(B)(1) Canned Production

Sockeye Salmon Produc-
tion:

(B)(2)(i) Production

(B)(2)(ii) Canned Produc-
tion

Coho Salmon Production

(B)(3)(i) Production

(B)(3)(ii) Canned Produc-
tion

Pink Salmon Production

(B)(4)(i) Production

(B)(4)(ii) Canned Produc-
tion

Chum Salmon Production

(B)(5)(i) Production

(B)(5)(ii) Canned Produc-
tion

Salmon Roe & Byproduct
Production

(B)(6)(i) Roe

(B)(6)(ii) Byproduct Pro-
duction

Herring Buying

(C)(2)(i) Seine gear

(C)(2)(ii) Gillnet gear

(C)(2)(i) Gillnet gear

(C)(2)(ii) Pound gear

(C)(2)(iii) Hand-pick gear

Herring Production

(D)(1)(i) Production

(D)(2)(ii) Byproduct Pro-
duction

(E)Crab Buying

(F) Crab Production

(G)Shrimp/Misc.Shellfish
Buying

(G)(1)(i) Trawl gear

(G)(1)(ii) Pot gear

(G)(1)(iii) Diving/picked
gear

(G)(1)(iv) Other gear
(specify)

(H) Shrimp/Misc. Shell-
fish/Finfish Production

((1) Groundfish Buying

((2) Groundfish Buying

(J9)(1) Groundfish Produc-
tion

(J9)(2) Groundfish Produc-
tion

Herring

Crab

Shrimp/Miscella-
neous Shellfish

Groundfish

TABLE 18 TO PART 679.—REQUIRED
BUYING AND PRODUCTION FORMS
FOR USE WITH STATE OF ALASKA
COMMERCIAL OPERATOR’S ANNUAL
REPORT (COAR)—Continued

Fishery Form Number and Name

Halibut (K) Halibut Buying & Pro-
duction

Custom Production

(L)(1) Associated Proc-
essors

(L)(2)(i) Custom Fresh/
Frozen

(L)(1)(ii) Misc. production

(L)(1)(iii) Custom Canned
Production

(L)(2) (additional sheet)

(M)(1) Fish Buying Retro
Payments

(M)(2) Post-season Ad-
justments

Custom Produc-
tion

PRICES NOT
FINAL

October 24, 2001.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries

[FR Doc. 01-27402 Filed 10—-31-01: 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010112013-1013-01; I.D.
102901A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Yellowfin Sole by
Vessels Using Trawl Gear in Bycatch
Limitation Zone 1 of the Bering Sea
and Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing directed
fishing for yellowfin sole by vessels
using trawl gear in Bycatch Limitation
Zone 1 (Zone 1) of the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2001 bycatch
allowance of red king crab specified for
the trawl yellowfin sole fishery category
in Zone 1.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 29, until 2400 hrs,
A.l.t., December 31, 2001.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and at 50 CFR part 679.

The 2001 red king crab bycatch
allowance specified for Zone 1 of the
BSAI trawl yellowfin sole fishery
category, which is defined at
§679.21(e)(3)(iv)(B)(1), is 11,664
animals (66 FR 7276, January 22, 2001
and 66 FR 37167, July 17, 2001).

In accordance with §679.21(e)(7)(ii),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2001 bycatch
allowance of red king crab specified for
the trawl yellowfin sole fishery in Zone
1 of the BSAI has been caught.
Consequently, the Regional
Administrator is closing directed fishing
for yellowfin sole by vessels using trawl
gear in Zone 1 of the BSAL

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to avoid
exceeding the red king crab bycatch
allowance for the yellowfin sole fishery
category constitutes good cause to waive
the requirement to provide prior notice
and opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(3)(B) and at 50 CFR
679.20(b)(3)(iii)(A), as such procedures
would be unnecessary and contrary to
the public interest. Similarly, the need
to implement these measures in a timely
fashion to avoid exceeding the red king
crab bycatch allowance for the yellowfin
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sole fishery category constitutes good
cause to find that the effective date of
this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by 50 CFR
679.21 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 29, 2001.
Bruce C. Morehead
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 01-27448 Filed 10-29-01; 4:04 pm]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 66, No. 212

Thursday, November 1, 2001

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1717

RIN 0572-AB63

Mergers and Consolidations of Electric
Borrowers

AGENCY: Rural Utilities Service.
ACTION: Proposed rule.

SUMMARY: The Rural Utilities Service
(RUS) is proposing to amend regulations
to provide the Administrator with loan
processing prioritization authority for
recently merged companies. This
change will allow the Administrator to
grant or decline priority or grant priority
for a limited amount of a loan
application. This action is being
proposed to allow lending priority to
newly merged companies and provide
greater opportunity to provide loans to
as many borrowers as possible.

DATES: Written comments must be
received by RUS or carry a postmark or
equivalent no later than December 3,
2001.

ADDRESSES: Written comments should
be addressed to F. Lamont Heppe, Jr.,
Director, Program Development and
Regulatory Analysis, Rural Utilities
Service, U.S. Department of Agriculture,
STOP 1522, 1400 Independence Ave.,
SW., Washington, DC 20250-1522. RUS
requests a signed original and three
copies of all comments (7 CFR 1700.4).
Comments will be available for public
inspection during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT.:
Patrick R. Sarver, Management Analyst,
Rural Utilities Service, Electric Program,
Room 4024 South Building, Stop 1560,
1400 Independence Ave., SW.,
Washington, DC 20250-1560,
Telephone: 202-690-2992, FAX: 202—
690—-0717, E-mail:
psarver@rus.usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. See the final rule related
notice titled “Department Programs and
Activities Excluded from Executive
Order 12372” (50 FR 47034) advising
that RUS loans and loan guarantees
from coverage were not covered by
Executive Order 12372.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this proposed rule meets the
applicable standards provided in
section 3 of the Executive Order. In
addition, all state and local laws and
regulations that are in conflict with this
rule will be preempted; no retroactive
effect will be given to this rule, and, in
accordance with section 212(e) of the
Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6912 (e)), administrative appeals
procedures, if any are required, must be
exhausted before an action against the
Department or its agencies.

Regulatory Flexibility Act Certification

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Administrator of RUS has determined
that this rule will not have significant
impact on a substantial number of small
entities. The RUS electric loan program
provides loans and loan guarantees to
borrowers at interest rates and terms
that are more favorable than those
generally available from the private
sector. Small entities are not subjected
to any requirements, which are not
applied equally to large entities. RUS
borrowers, as a result of obtaining
federal financing, receive economic
benefits that exceed any direct cost
associated with RUS regulations and
requirements.

Information Collection and
Recordkeeping Requirements

This rule contains no additional
information collection or recordkeeping
requirements under OMB control
number 0572-0032 that would require
approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

Unfunded Mandates

This proposed rule contains no
Federal mandates (under the regulatory
provision of title II of the Unfunded
Mandates Reform Act) for State, local,
and tribal governments or the private
sector. Thus, this proposed rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandates
Reform Act.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this proposed rule will
not significantly affect the quality of
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance Programs
under No. 10.850, Rural Electrification
Loans and Loan Guarantees. This
catalog is available on a subscription
basis from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402-9325,
telephone number (202) 512-1800.

Background

Pursuant to the Rural Utilities Service
(RUS) effort to review and streamline
regulations, amendments were made to
regulations in 1996 that were intended
to encourage electric borrowers to
evaluate and complete mergers,
consolidations, or enter into similar
arrangements that benefited borrowers
and the rural communities they serve,
consistent with the interests of the
Government as a secured lender. Since
the inception of the new rules, 30
mergers or consolidations have taken
place consolidating the efforts of 62
borrowers.

The 1996 amendments provided RUS
with the option of granting transitional
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assistance in connection with new
municipal rate loans by providing loan
processing priority. At the borrower’s
request, RUS offered priority for the first
loan to a successor, provided that the
loan was approved by RUS not later
than five years after the subsequent date
of the merger. RUS also offered, at the
borrower’s request, a waiver on the
requirement to obtain supplemental
financing and, upon borrower’s request,
extended the reimbursement period up
to 48 months.

Unfortunately, the RUS municipal
rate loan program has experienced
several situations where large loans (48-
month reimbursement period) were
made to recently merged borrowers
which received loan-processing priority
under 7 CFR 1717.154. This activity
severely limited the number of
municipal rate loans that RUS was able
to approve.

For example, in Fiscal Year 2000,
loans from two recently merged systems
totaling more than $150 million were
provided loan priority. The merger
loans accounted for more than 50
percent of the total municipal rate
funding authority.

In an effort to alleviate this funding
level burden and provide a greater
opportunity to provide direct loans to as
many borrowers as possible, RUS is
proposing to provide the Administrator
the flexibility to limit the amount of a
loan to a successor (surviving business
entity) following a merger.

In response to rapid changes in the
regulatory and business environment of
the electric industry, RUS will continue
to urge borrowers to explore any and all
opportunities when such action is likely
to contribute, in the long term, to greater
operating efficiency, financial
soundness, and enhance the ability of
the successor to provide reliable electric
service at reasonable cost to Rural
Electrification Act beneficiaries. RUS
believes that limiting the maximum loan
amount for the first loan following a
merger will not deter such activity.

List of Subjects in 7 CFR Part 1717

Administrative practice and
procedure, Electric power, Electric
power rates, Electric utilities,
Intergovernmental relations,
Investments, Loan programs—energy,
Reporting and recordkeeping
requirements, Rural areas.

For the reasons set forth in the
preamble, chapter XVII of title 7 of the
Code of Federal Regulations, is
proposed to be amended as follows:

PART 1717—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
INSURED AND GUARANTEED
ELECTRIC LOANS

1. The authority citation for part 1717
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart D—Mergers and
Consolidations of Electric Borrowers

2. Section 1717.154 is amended by:

A. Revising paragraph (a)(1);

B. Redesignating paragraph (a)(2) to
(a)(3), and

C. Adding a new paragraph (a)(2).

This revision and addition are to read
as follows:

§1717.154 Transitional assistance in
connection with new loans.
* * * * *

(a) Loan processing priority. (1) RUS
loans are generally processed in
chronological order based on the date
the complete application is received in
the regional or division office. At the
borrower’s request, RUS may offer loan
processing priority for the first loan to
a successor, provided that the loan is
approved by RUS not later than 5 years
after the effective date of the merger. In
considering the request, the
Administrator will take into account,
among other factors, the amount of the
loan application, whether there is a
significant backlog in pending loan
applications, the impact that loan
priority would have on the backlog, the
savings and efficiencies to be realized
from the merger and the relative
importance of loan priority to
facilitating the merger. The
Administrator may, in his or her sole
discretion, grant or decline to grant
priority, or grant priority for a limited
amount of the loan application while
deferring for later consideration the
remainder of the application.

(2) For any subsequent loans
approved during those 5 years, RUS
may offer loan processing priority. In
reviewing requests for loan processing
priority on subsequent loans, RUS will
consider the loan authority for the fiscal
year, the borrower’s projected cash
flows, its electric rates and rate
disparity, and the likely mitigation
effects of priority loan processing. See 7
CFR 1710.108 and 1710.119.

* * * * *

Dated: October 9, 2001.
Roberta D. Purchell,
Acting Administrator, Rural Utilities Service.
[FR Doc. 01-27480 Filed 10-31-01; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR Parts 559 and 560
[No. 2001-67]
RIN 1550-AB37

Lending and Investment

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of Thrift
Supervision (“OTS”’) proposes to revise
and clarify its lending and investment
regulations to give savings associations
greater flexibility in a changing
marketplace. Today’s proposed
regulatory amendments are intended to
help thrifts take better advantage of the
flexibility available under the Home
Owners’ Loan Act (“HOLA”), to provide
low-cost credit to their customers, and
to invest in their communities while
still operating safely and soundly.

DATES: Comments must be received on
or before December 3, 2001.

ADDRESSES:!

Mail: Send comments to Regulation
Comments, Chief Counsel’s Office,
Office of Thrift Supervision, 1700 G
Street, NW., Washington, DC 20552,
Attention Docket No. 2001-67.

Delivery: Hand deliver comments to
the Guard’s Desk, East Lobby Entrance,
1700 G Street, NW., from 9 a.m. to 4
p.m. on business days, Attention
Regulation Comments, Chief Counsel’s
Office, Docket No. 2001-67.

Facsimiles: Send facsimile
transmissions to FAX Number (202)
906—6518, Attention Docket No. 2001—
67.

E-Mail: Send e-mails to
regs.comments@ots.treas.gov, Attention
Docket No. 2001-67, and include your
name and telephone number.

Public Inspection: Comments and the
related index will also be posted on the
OTS Internet Site at www.ots.treas.gov.
In addition, interested persons may
inspect comments at the Public
Reference Room, 1700 G Street, NW., by
appointment. To make an appointment
for access, call (202) 906-5922, send an
e-mail to public.info@ots.treas.gov, or
send a facsimile transmission to (202)
906—7755. (Prior notice identifying the
materials you will be requesting will
assist us in serving you.) Appointments
will be scheduled on business days
between 10 a.m. and 4 p.m. In most
cases, appointments will be available
the next business day following the date
a request is received.
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FOR FURTHER INFORMATION CONTACT:
William J. Magrini, Senior Project
Manager, Supervision Policy, (202) 906—
5744; Paul Robin, Assistant Chief
Counsel, Regulations and Legislation
Division, (202) 906-6648, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION:

I. Background of the Proposal

OTS periodically reviews its lending
and investment regulations to ensure
that they enhance safe and sound
lending, implement statutory
requirements, protect consumers,
minimize regulatory burden, and are
clearly written. OTS lending and
investment regulations have been
considerably modified over time as
savings associations, their markets, their
competition, and the economy have
changed. For the most part, OTS has
taken a contract and market-based
approach to provide flexibility for thrifts
and their customers and to encourage
innovations in lending to help make
credit more available.

OTS last substantively revised its
lending regulations and subordinate
organizations regulations in 1996.1
Since that time, the markets in which
thrifts operate have changed
substantially. In the primary market,
savings associations now compete with
other mortgage lenders to offer potential
borrowers a wide variety of options
besides the traditional 30-year fixed-rate
purchase money mortgage. The
secondary market continues to narrow
the interest-rate spread on high quality
mortgages.

As the residential mortgage market
has evolved, thrifts have increasingly
begun to explore offering other types of
credit needed in their communities,
including consumer lending and small
business lending. A variety of
community-related investment
opportunities offer thrifts new ways to
serve and to participate in the economic
development of their communities.
Thrifts have asked whether and how
such loans and investments may be
made by either the thrift itself or
through an operating subsidiary or
service corporation.

This evolving environment makes it
appropriate for OTS to again re-examine
and update its lending and investment
and subordinate organizations
regulations. Today’s proposed
regulatory amendments are intended to
help thrifts take better advantage of the
flexibility available under the Home

1 See Lending and Investment Final Rule, 61 FR
50951 (Sept. 30, 1996); Subsidiaries and Equity
Investments, 61 FR 66561 (Dec. 18, 1996).

Owners’ Loan Act (“HOLA”), to provide
low-cost credit to their customers, and
to invest in their communities while
still operating safely and soundly.

II. Section-by-Section Analysis

Section 559.4 What Activities Are
Preapproved for Service Corporations?

Section 559.4 lists activities that are
preapproved for service corporations of
Federal savings associations.
Preapproved means that well-managed
savings associations planning to initiate
the activity in a service corporation
must only give OTS and the Federal
Deposit Insurance Corporation (“FDIC”)
advance notice under section 18(m) of
the Federal Deposit Insurance Act and
12 CFR 559.11, rather than receive OTS
approval.

Paragraph (g) of § 559.4 currently
preapproves service corporation
investments in only those small
business investment companies
(“SBICs”) licensed by the U.S. Small
Business Administration (“SBA”’) that
engage solely in activities otherwise
permissible for the service corporation
itself.2 Under the current regulation,
other investments in SBICs must be
approved on a case-by-case basis.

The proposed rule would amend this
provision to reflect recent statutory
changes made in the Consolidated
Appropriations Act—FY 2001
(“CAA”).3 The CAA gives Federal
savings associations the same authority
that national and state banks enjoy to
invest in SBICs 4 and new markets
venture capital companies
(“NMVCCs”)® licensed by the SBA,
without restriction as to the activities of
those companies. Accordingly,
proposed § 559.4(g) would preapprove
Federal savings association service
corporation investments in SBICs and
NMVCCs without regard to the nature of
a particular company’s activities. (OTS
is also proposing to amend 12 CFR
560.30 to reflect Federal savings
associations’ ability to make these
investments at the thrift level.)

Paragraph (h) of existing § 559.4
preapproves service corporation
investments in certain community
development and charitable activities.
Thrifts interested in participating in
community development projects with

212 CFR 559.4(g)(3).

3Pub. L. No. 106-554 (Dec. 21, 2000).

4 See section 302(b)(2) of the Small Business
Investment Act of 1958, as amended by the CAA,
15 U.S.C. 682(b).

5 See new section 5(c)(4)(F) to the HOLA, as
amended by the CAA, 12 U.S.C. 1464(c)(4)(F),
which authorizes federal savings associations to
invest in securities of any new markets venture
capital company, subject to a 5% of capital and
surplus limit.

other depository institutions have asked
how the scope of this authority
compares to that of banks. OTS is
proposing to clarify any ambiguity by
modifying paragraph (h)(2) to parallel
12 U.S.C. 24 (Eleventh), which defines
a national bank’s authority to make
public welfare investments. That
definition includes investments
“designed primarily to promote the
public welfare, including the welfare of
low- and moderate-income communities
or families (such as by providing
housing, services, or jobs).” This
modification would clarify that Federal
savings association service corporations
have the same authority that national
banks and state member banks have to
make investments to promote the public
welfare (see 12 U.S.C. 24 (Eleventh) and
12 U.S.C. 338a, respectively).

OTS is also proposing to add a new
paragraph (i) to existing § 559.4 to
preapprove service corporation
activities conducted on an “as agent”
basis. Section 559.4’s preapproved list
currently includes various activities that
are conducted on an agency basis, such
as insurance agency or acting as a
trustee. Allowing service corporations to
engage on behalf of their customers in
“any activities conducted other than as
principal” expands thrifts’
opportunities to enter other profitable
businesses. These activities can enhance
their ability to meet their customers’
needs while presenting no significant
risk to savings associations or the
deposit insurance fund, assuming
compliance with the applicable capital
standards. The capital provisions of
HOLA recognize that such activities
present no higher risks to savings
associations by specifically excluding
activities conducted as agent from
otherwise applicable higher capital
requirements. See 12 U.S.C.
1464(t)(5)(B). Similarly, the FDIC
regulations governing activities by state-
chartered banks that are not permitted
for national banks specifically exclude
activities conducted other than as
principal. See 12 CFR 362.1(b)(1).

Section 560.3 Definitions.

HOLA section 5(c) lists various
categories of loans and investments
permissible for Federal savings
associations. Because some categories
focus on the purpose of a loan and
others on the security for a loan, some
loans have characteristics that would
qualify them for more than one category.
For example, a home equity loan could
qualify as a loan secured by residential
real estate, a loan to repair or improve
residential real property, or a consumer
loan. Some loans may be collateralized
by both real and personal property. OTS
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regulations have long allowed savings
associations to report all or part of any
such multi-category-qualifying loan in
whatever category best suits the
institution’s needs. See 12 CFR
560.31(a).

OTS has received some questions
about how the regulatory definition of
loans secured by real estate at § 560.3
fits into this regulatory scheme. In part,
the rule currently requires that the
savings association must ‘“‘substantially”
rely on the real estate as “‘the primary
security” for the loan. We have been
asked for clarification of the meaning,
purpose, and relative importance of
“substantially”” and “primary.” In trying
to understand the regulation’s
requirements, some have focused on the
details of how the loan is underwritten
and others look at how the loan is
reported on the Thrift Financial Report.

Upon review of the statute, which
does not contain either term, and the
confusion that has resulted by having
both terms, OTS is modifying its
definition of real estate loans for
purposes of 12 CFR part 560 to remove
the requirement that the real estate be
the primary security for a loan. The
regulation will expand upon the
existing “‘substantially relies”
requirement by stating that a real estate
loan is one where the association
“substantially relies upon a security
interest in real estate given by the
borrower as a condition of making the
loan.” The purpose of this new language
is to treat as a real estate loan only a
loan that would not have been made in
the same amount or on the same terms
unless it was secured, in whole or in
part, by real estate. This change is
consistent with the definition of “Loans
Secured by Real Estate” in the FFIEC’s
Call Report Instructions. Thus, for
example, a $500,000 loan to a non-profit
organization or small business where
the savings association required the
organizers or owners to give the savings
association a security interest valued at
$300,000 in the real property used by
the organization or in the owner’s home
as a condition of making the loan could
be treated as either a small business
loan or as a real estate loan. In contrast,
a multi-million dollar loan to a large
business secured in part by a $100,000
mortgage would not meet the
requirement that the association
“substantially” rely on the real estate as
security for the loan. This change
should help savings associations use
more effectively the long-standing
flexibility embodied in § 560.31(a).

OTS is also proposing to modify the
definition of ““small business loans and
loans to small businesses.” Sections
5(c)(2)(A) and 10(m)(4)(E) specifically

authorize the Director to define the
terms ‘‘small business loans” and
“small business” for purposes of HOLA
investment limits and the Qualified
Thrift Lender test, respectively.

Current OTS regulations, acﬁ)pted in
1996 when this statutory authority was
granted, provide two alternatives for
determining whether a particular loan
qualifies as a small business loan for
purposes of either provision. First, a
loan of any size to a business that meets
the size standards established by the
Small Business Administration qualifies
as a small business loan. Because
determining whether a particular
business meets the SBA size standards
can be time-consuming and difficult,
OTS regulations have also allowed
savings associations to count any loan of
less than $1 million to a business or
$500,000 to a farm as a small business
loan.

Since 1996, OTS has heard from
savings associations that this alternative
has not provided the flexibility the
agency originally anticipated, especially
in certain higher priced geographic
areas. The agency therefore proposes to
raise the safe harbor level for small
business loans to $2 million for both
businesses and farms. This level should
help more savings associations use their
small business lending authority under
the HOLA. This increase is also
consistent with statutory changes made
in the CAA to increase the maximum
gross loan amount for loans qualifying
for SBA guarantees under the § 7(a)
General Business Loan Guaranty
program to $2 million. OTS specifically
requests comment on whether a higher
safe harbor level would be appropriate.

Section 560.30 General Lending and
Investment Powers of Federal Savings
Associations

Section 560.30 contains a chart
summarizing the lending and
investment powers granted to Federal
thrifts by the HOLA. OTS proposes to
update the lending and investment chart
to reflect the new statutory authority
granted to savings associations by the
CAA to invest in SBICs and NMVCCs.
As discussed above, the CAA gives
Federal savings associations the same
authority that national and state banks
enjoy to invest up to 5% of their capital
in SBICs and NMVCCs. OTS proposes to
add NMVCCs as one of the investment
categories on the chart with its
corresponding 5% of total capital
investment limit, change the investment
limit for SBICs in the chart to 5% of
total capital, and remove endnote 17
because its limits on savings
associations’ SBIC investments have
been overridden by the CAA.

OTS also proposes to update the
lending and investment chart to reflect
section 1201 of the Financial Regulatory
Relief and Economic Efficiency Act of
2000’s 6 elimination of statutory
liquidity requirements previously
implemented at 12 CFR part 566. OTS
has removed part 566 in a separate
rulemaking and today proposes to
remove endnote 10 of the lending and
investment chart, which currently
references § 566.1(g) regarding assets
qualified as liquidity investments.” The
chart will continue to contain the
statutory reference to liquid assets as
permissible investments.

Section 560.36 De Minimis
Investments

Section 560.36 currently permits a
Federal savings association to invest, in
the aggregate, up to the greater of one-
fourth of 1% of its total capital or
$100,000 in community development
investments of the types permitted for a
national bank under 12 CFR part 24.
OTS proposes to increase Federal
savings associations’ authority to make
de minimis community development
investments.

The regulation enables Federal
savings associations to invest in
community development funds,
community centers, and economic
development initiatives within their
communities. These investments
generally do not present safety and
soundness problems and enable a thrift
to support and participate fully in its
community.

Savings associations, however, have
told OTS that they have not been able
to participate as fully as competing
banks of a comparable size in local
partnerships because of the regulatory
limitation for de minimis investments.
Under the current regulation, for
example, a $500 million savings
association with capital of $50 million
may invest up to $125,000 in the
aggregate. A $100 million thrift with
capital of $10 million may invest up to
$100,000. National banks of comparable
size could potentially invest up to $5
million or $1 million respectively.

To give savings associations,
particularly smaller savings
associations, greater flexibility to
support their communities through
investment, OTS is proposing to amend
§560.36 to increase the de minimis
limits to the greater of 1% of an
association’s total capital or $250,000.
The $500 million association in the

6Pub. L. No. 106-569, 114 Stat. 3032 (2000).
7 Savings associations must maintain sufficient

liquidity to ensure safe and sound operation. See
§563.161.
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above example could therefore make up
to $500,000 in community development
investments in the aggregate at the
association or operating subsidiary
level. Additional investments could be
made at the service corporation level.

Section 560.40 Commercial Paper and
Corporate Debt Securities.

Section 560.40 reiterates HOLA’s
grant of statutory authority to Federal
thrifts to invest in commercial paper
and corporate debt securities and sets
out limitations on that authority.8
Recently, some Federal savings
associations have purchased complex
investment securities with nonstandard
ratings, ratings that only apply to the
principal amount rather than both the
principal and interest, or payment
features such as residuals. These
investments tend to be speculative in
nature, and their likelihood of
producing a particular rate of return is
difficult to assess even where they may
be partially guaranteed or rated
investment grade. These investments are
clearly not intended to hedge interest
rate risk or credit risk. Rather, their
potential purchase creates risks that
highlight the need for savings
associations to perform thorough
underwriting analyses. To address
issues raised by these types of
investments, OTS proposes two changes
to §560.40 to codify the agency’s
existing expectations about the
circumstances under which these
investments may be made.

First, OTS proposes to amend
paragraph (a)(2)(ii) to clarify that the
rating must cover the entirety of the
proposed security in which the thrift is
considering an investment. For
example, if only the principal of the
security is rated as investment grade,
the thrift could purchase a principal-
only interest in that security, but not an
interest in the security as a whole. OTS
also proposes to add a new paragraph
(c) to § 560.40 that codifies OTS’s
existing expectations that Federal
savings associations must conduct an
appropriately thorough underwriting
analysis of any investment security they
intend to purchase. Proposed paragraph
(c) would require that before committing
to acquire any investment security, a
Federal savings association must
determine whether the investment is
safe and sound and suitable for the
association. The Federal savings
association must consider, as
appropriate, the interest rate, credit,
liquidity, price, transaction, and other
risks associated with the investment
activity. The savings association must

812 U.S.C. 1464(c)(2)(D).

determine that the issuer has adequate
resources and the willingness to provide
for all required payments on its
obligations in a timely manner. The
savings association may consider the
rating given by a ratings agency in
determining the level of additional
review the association should perform.
The savings association must also
determine that the investment is
appropriate for the association.?

In addition to the initial underwriting
of the investment, the savings
association continues to have an
ongoing responsibility to monitor the
investment, including cash flows,
collateral quality, and the performance
of the underlying assets of the security,
at least quarterly, to determine the effect
of any changes to the association’s
investment. As always, the association
must be able to demonstrate to
examiners that it has underwritten its
investments appropriately.1°

Section 560.42 State and Local
Government Obligations

Section 560.42 reiterates the HOLA’s
grant of statutory authority to Federal
savings associations to invest in
obligations issued by any state, territory,
or political subdivision thereof1? and
sets out regulatory restrictions on that
investment authority. OTS is proposing
to enhance Federal savings associations’
ability to invest in state and local
government obligations by modifying
certain of § 560.42’s regulatory
restrictions.

Section 560.42 currently provides that
a Federal savings association may not
invest more than ten percent of its total
capital in non-general obligations of any
one issuer, and that those obligations
must hold one of the four highest
investment grade ratings or must be
issued by a public housing agency and
backed by the full faith and credit of the
United States. Section 560.42 also
authorizes a Federal savings association
to invest, in the aggregate, up to one
percent of its assets in the obligations of
a state, territory, or political subdivision
in which the association’s home office
or a branch office is located or in any
obligations approved by OTS.

Proposed § 560.42 eases the current
percentage restrictions on Federal
associations’ investment in state and

90TS issued a Memorandum for Chief Executives
130, dated October 23, 2000, that addresses
underwriting the purchase of investment securities
in more detail. Thrift Bulletin 13a also provides
guidance on the fundamental underwriting
standards thrifts should use in this area.

10 The Office of the Comptroller of the Currency
has a similar regulation addressing safe and sound
banking practices with respect to securities
investments. See 12 CFR 1.5 (2001).

1112 U.S.C. 1464(c)(1)(H).

local government obligations to give
savings associations greater flexibility to
make those investments on a
competitive basis with other financial
institutions. While the 10 percent of
capital per issuer limitation in current
§560.42 is a statutory requirement, the
other limits are considerably stricter
than required either by HOLA or the
other banking regulators.2

Section 560.42(c)(1)’s current
limitation of one percent of assets and
accompanying geographic limitations
for non-rated securities appears to make
it overly difficult for smaller
associations to make investments in
support of their local community.
Enhancing associations’ ability to invest
in non-rated securities that are of
investment quality should strengthen
associations’ investment portfolios since
non-rated municipal securities often pay
higher interest rates than investment
rated municipal securities.

OTS, however, remains concerned
that removing all aggregate limits on
investment in non-rated government
obligations could potentially raise safety
and soundness issues. Some state and
local obligations are unrated because
they are small issues and the
municipality does not want to incur the
high costs of having their issues rated by
a rating agency. For small-dollar issues,
obtaining a rating is generally not
feasible. Other issues, however, are not
rated because they are not investment
grade, and the issuer knows it will
likely receive an unfavorable rating. For
example, revenue bond type securities
that are supported by commercial
development projects and not backed by
the full faith and credit of
municipalities generally present greater
risks than municipal bonds to savings
associations’ investment portfolios.

OTS is proposing to revise § 560.42 to
give associations greater flexibility to
invest in general obligations of a
governmental entity and to invest in
high-quality, non-rated municipal
securities, while at the same time
limiting or prohibiting investments in
low-quality municipal securities. Under
the proposal, Federal savings
associations may invest in general

12 Id. The OCC allows national banks to invest in
general obligations of states and municipalities
backed by the full faith and credit of the issuer
without limit. It limits an institution’s investment
in obligations of any one issuer in corporate bonds
and municipal revenue bonds (Type III securities)
to 10% of capital and surplus, but does not impose
an aggregate limit. Other than general obligation
bonds, national banks may not invest in non-rated,
non-investment quality Type III securities, such as
revenue bonds. The OCC does, however, allow
national banks to invest in non-rated Type III
securities if the bank can demonstrate that the
securities are investment quality. See 12 CFR part
1(2001).
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obligations of state or political
subdivisions without any limitation. See
proposed § 560.42(a)(1).

Pursuant to proposed § 560.42(a)(2),
Federal savings associations may invest
in other obligations of a government
entity, such as revenue bonds, that hold
one of the four highest investment grade
ratings by a nationally recognized rating
agency or that are nonrated but of
investment quality, subject only to a
10% of total capital limit for
investments in the obligations of any
one issuer. Finally, OTS has retained its
catch-all provision for obligations of a
governmental entity that do not
otherwise qualify under any other
category. Proposed § 560.42(a)(4)
provides that Federal savings
associations may invest in obligations of
a governmental entity that do not
otherwise qualify under any other
paragraph subject to the approval and
conditions set by the appropriate
Regional Director. The per issuer
limitation remains the same.

III. Request for Public Comment

OTS invites comment on all aspects of
the proposal as well as specific
comments on the proposed changes. We
encourage commenters to suggest
modifications to approaches discussed
above that could meet OTS’s overall
goals of enhancing savings associations’
flexibility in a competitive mortgage
market, encouraging the safe and sound,
efficient delivery of low-cost credit to
the public, and minimizing undue
regulatory duplication and burden.
Because OTS hopes to expeditiously
publish a final rule effective by
beginning of the next calendar quarter,
OTS is publishing this proposal with a
30-day comment period.

IV. Solicitation of Comments Regarding
the Use of Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 13 requires Federal banking
agencies to use ‘“plain language” in all
proposed and final rules published after
January 1, 2000. OTS invites comments
on how to make this proposed rule
easier to understand. For example:

(1) Have we organized the material to
suit your needs? If not, how could the
material be better organized?

(2) Do we clearly state the
requirements in the rule? If not, how
could the rule be more clearly stated?

(3) Does the rule contain technical
language or jargon that is not clear? If
so, what language requires clarification?

(4) Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to

1312 U.S.C. 4809.

understand? If so, what changes to the
format would make the rule easier to
understand?

(5) Would more (but shorter) sections
be better? If so, what sections should be
changed?

(6) What else could we do to make the
rule easier to understand?

V. Executive Order 12866

The Director of OTS has determined
that this proposed rule does not
constitute a ‘‘significant regulatory
action” for purposes of Executive Order
12866.

VI. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104—4 (“Unfunded Mandates Act”),
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
Federal mandate that may result in
expenditure by state, local, and tribal
governments, or by the private sector, of
$100 million or more in any one year.

If a budgetary impact statement is
required, section 205 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. OTS has
determined that the proposed rule will
not result in expenditures by state,
local, or tribal governments or by the
private sector of $100 million or more.
Accordingly, a budgetary impact
statement is not required under section
202 of the Unfunded Mandates Act of
1995.

VII. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act
(“RFA”) requires Federal agencies to
prepare an initial regulatory flexibility
analysis (“IRFA”) with a proposed rule
or certify that the proposed rule would
not have a significant economic impact
on a substantial number of small
entities. Pursuant to section 605(b) of
the RFA, OTS certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities.

The proposed rule would make
certain changes that should reduce
burden on all savings associations,
including small institutions. The
proposed rule reduces burden on all
savings associations by enhancing
thrifts’ flexibility to offer a greater range
of products, to invest in activities that
support their local communities, and to
compete more effectively with other
financial institutions. The proposed rule
would allow small savings associations
to make a greater amount of community

development investments. Finally, the
proposed rule revises § 560.42 into plain
language, which should make it easier
for all savings associations to comply
with the regulation.

Based on the above discussion, OTS
concludes that this proposed rule
should not have a significant economic
impact on a substantial number of small
entities.

List of Subjects
12 CFR Part 559

Reporting and recordkeeping
requirements, Savings associations,
Subsidiaries.

12 CFR Part 560

Consumer protection, Investments,
Manufactured homes, Mortgages,
Reporting and recordkeeping
requirements, Savings associations,
Securities.

Accordingly, the Office of Thrift
Supervision proposes to amend 12 CFR
chapter V as follows:

PART 559—SUBORDINATE
ORGANIZATIONS

1. The authority citation for part 559
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1828.

2. Section 559.4 introductory text, and
paragraphs (g)(3), (h)(2) and (3), and (i)
are revised; and § 559.4(j) is added to
read as follows:

§559.4 What activities are preapproved for
service corporations?

This section sets forth the activities
that have been preapproved for service
corporations. Section 559.3(e)(2) of this
part sets forth the procedures for
engaging in a broader scope of activities
on a case-by-case basis. You should read
these two sections together to determine
whether you must file a notice with
OTS under § 559.11 of this part, or
whether you must file an application
under part 516 of this chapter and
receive prior written OTS approval for
your service corporation to engage in a
particular activity. To the extent
permitted by § 559.3(e)(2) of this part, a
service corporation may engage in the
following activities:

* * * * *
) R

(3) Small business investment
companies and new markets venture
capital companies licensed by the U.S.
Small Business Administration; and
* * * * *

(h) * ok %
(2) Investments designed primarily to
promote the public welfare, including
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the welfare of low- and moderate-
income communities or families (such
as providing housing, services, or jobs);

(3) Investments in low-income
housing tax credit and new markets tax
credit projects and entities authorized
by statute (e.g., community
development financial institutions) to
promote community, inner city, and
community development purposes; and
* * * * *

(i) Activities conducted on behalf of a
customer on an other than “as
principal” basis.

(j) Activities reasonably incident to
those listed in paragraphs (a) through (i)
of this section if the service corporation
engages in those activities.

PART 560—LENDING AND
INVESTMENT

3. The authority citation for part 560
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1701j-3, 1828, 3803, 3806; 42
U.S.C. 4106.

4. Section 560.3 is amended by
revising the first sentence in the
definition of “Real estate loan” and by
revising the definition of “Small
business loans and loans to small
businesses’ as follows:

§560.3 Definitions.
* * * * *

Real estate loan, for purposes of this
part, is a loan for which the savings
association substantially relies upon a
security interest in real estate given by
the borrower as a condition of making

the loan. * * *
* * * * *

Small business loans and loans to
small businesses include any loan to a
small business as defined in this
section; or a loan (including a group of

LENDING AND INVESTMENT POWERS CHART

loans to one borrower) that does not
exceed $2 million to a business or farm.

5. Section 560.30 is revised to read as
follows:

§560.30 General lending and investment
powers of Federal savings associations.

Pursuant to section 5(c) of the Home
Owners’ Loan Act (“HOLA”), 12 U.S.C.
1464(c), a Federal savings association
may make, invest in, purchase, sell,
participate in, or otherwise deal in
(including brokerage or warehousing) all
loans and investments allowed under
section 5(c) of the HOLA including,
without limitation, the following loans,
extensions of credit, and investments,
subject to the limitations indicated and
any such terms, conditions, or
limitations as may be prescribed from
time to time by OTS by policy directive,
order, or regulation:

Category

Statutory au-
thorization *

Statutory investment limitations (Endnotes contain applicable regulatory limitations)

20% of total assets, provided that amounts in excess of 10% of total assets may be

5% of total assets, provided equity investments do not exceed 2% of total assets.*

Bankers’ bank Stock ..........cccccceeriiiiiiiiinnnnns 5(c)(4)(E) Same terms as applicable to national banks.
Business development corporations . .. | 5(c)(4)(A) The lesser of .5% of total credit outstanding loans or $250,000.
Commercial 10ans .........ccocceeeiiieeiiiieee e 5(c)(2)(A)
used only for small business loans.
Commercial paper and corporate debt se- | 5(c)(2)(D) Up to 35% of total assets.23
curities.
Community development loans and equity | 5(c)(3)(A)
investments.
Construction loans without security 5(c)(3)(C) In the aggregate, the greater of total capital or 5% of total assets.
CoNSUMET 108NS ....ooiiiiiieiiie e 5(c)(2)(D) Up to 35% of total assets.25
Credit card loans or loans made through | 5(c)(1)(T) None.®
credit card accounts.
Deposits in insured depository institutions | 5(c)(1)(G) None.®
Education 10ans ..........cccoceeiiiiiiniiiiinieeee 5(c)(1)(V) None.6
Federal government and government- | 5(c)(1)(C), None.®
sponsored enterprise securities and in- 5(c)(1)(D),
struments. 5(c)(1)(E),
5(C)(1)(F)
Finance 1easing ........ccccoocceeiniiieniieennieeene 5(c)(1)(B), Based on purpose and property financed.”
5(c)(2)(A),
5(c)(2)(B).
5(c)(2)(D)
Foreign assistance investments ................. 5(c)(4)(C) 1% of total assets.8
General 1easing .......cccocceeieeiiiiinieneeeeen 5(c)(2)(C) 10% of assets.”

Home improvement loans ... 5()(1)(J) None.®
Home (residential) loans® 5(c)(1)(B) None.610
HUD-insured or guaranteed investments ... | 5(c)(1)(O) None.®
Insured 10ans .......cccccveevieee e 5(c)(2)(1), None.6
5(c)(1)(K)

Liquidity investments .........ccccccceevivvenninneenne 5(c)(1)(M) None.®
Loans secured by deposit accounts .......... 5(c)(1)(A) None.611
Loans to financial institutions, brokers, and | 5(c)(1)(L) None.612

dealers.
Manufactured home loans .... 5(c)(1)(J) None.613
Mortgage-backed securities ............cccoc..... 5(c)(1)(R) None.®
National Housing Partnership Corporation | 5(c)(1)(N) None.6

and related partnerships and joint ven-

tures.
New markets venture companies 5(c)(4)(F) 5% of total capital.
Nonconforming loans ...........cccceeue... 5(c)(3)(B) 5% of total assets.
Nonresidential real property loans 5(c)(2)(B) 400% of total capital.4
Open-end management investment com- | 5(c)(1)(Q) None.6

panies 15,
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Statutory investment limitations (Endnotes contain applicable regulatory limitations)

Statutory au-

Category thorization 1
Service corporations .........cccceeecveeeriveeesnnnn 5(c)(4)(B)
Small business investment companies ...... 15 U.S.C. 5% of total capital.

682(b)(2)
Small-business-related securities ............... 5(c)(2)(S) None.¢
State and local government obligations ..... 5(c)(1)(H)
tions.617
State housing corporations ............cccceeeene 5()(1)(P) None.618
Transaction account loans, including over- | 5(c)(1)(A) None.619
drafts.

3% of total assets, as long as any amounts in excess of 2% of total assets further
community, inner city, or community development purposes.16

None for general obligations. Per issuer limitation of 10% of capital for other obliga-

Endnotes

1. All references are to section 5 of the
Home Owners’ Loan Act (12 U.S.C. 1464)
unless otherwise indicated.

2. For purposes of determining a Federal
savings association’s percentage of assets
limitation, investment in commercial paper
and corporate debt securities must be
aggregated with the Federal savings
association’s investment in consumer loans.

3. A Federal savings association may invest
in commercial paper and corporate debt
securities, which includes corporate debt
securities convertible into stock, subject to
the provisions of § 560.40. Amounts in excess
of 30% of assets, in the aggregate, may be
invested only in obligations purchased by the
association directly from the original obligor
and for which no finder’s or referral fees have
been paid.

4. The 2% of assets limitation is a sublimit
for investments within the overall 5% of
assets limitation on community development
loans and investments. The qualitative
standards for such loans and investments are
set forth in HOLA section 5(c)(3)(A) (formerly
5(c)(3)(B), as explained in an opinion of the
OTS Chief Counsel dated May 10, 1995
(available at www.ots.treas.gov)).

5. Amounts in excess of 30% of assets, in
the aggregate, may be invested only in loans
made by the association directly to the
original obligor and for which no finder’s or
referral fees have been paid. A Federal
savings association may include loans to
dealers in consumer goods to finance
inventory and floor planning in the total
investment made under this section.

6. While there is no statutory limit on
certain categories of loans and investments,
including credit card loans, home
improvement loans, education loans, and
deposit account loans, OTS may establish an
individual limit on such loans or investments
if the association’s concentration in such
loans or investments presents a safety and
soundness concern.

7. A Federal savings association may
engage in leasing activities subject to the
provisions of § 560.41.

8. This 1% of assets limitation applies to
the aggregate outstanding investments made
under the Foreign Assistance Act and in the
capital of the Inter-American Savings and
Loan Bank. Such investments may be made
subject to the provisions of § 560.43.

9. A home (or residential) loan includes
loans secured by one-to-four family

dwellings, multi-family residential property,
and loans secured by a unit or units of a
condominium or housing cooperative.

10. A Federal savings association may
make home loans subject to the provisions of
§§560.33, 560.34, and 560.35.

11. Loans secured by savings accounts and
other time deposits may be made without
limitation, provided the Federal savings
association obtains a lien on, or a pledge of,
such accounts. Such loans may not exceed
the withdrawable amount of the account.

12. A Federal savings association may only
invest in these loans if they are secured by
obligations of, or by obligations fully
guaranteed as to principal and interest by,
the United States or any of its agencies or
instrumentalities, the borrower is a financial
institution insured by the Federal Deposit
Insurance Corporation or is a broker or dealer
registered with the Securities and Exchange
Commission, and the market value of the
securities for each loan at least equals the
amount of the loan at the time it is made.

13. If the wheels and axles of the
manufactured home have been removed and
it is permanently affixed to a foundation, a
loan secured by a combination of a
manufactured home and developed
residential lot on which it sits may be treated
as a home loan.

14. Without regard to any limitations of
this part, a Federal savings association may
make or invest in the fully insured or
guaranteed portion of nonresidential real
estate loans insured or guaranteed by the
Economic Development Administration, the
Farmers Home Administration, or the Small
Business Administration. Unguaranteed
portions of guaranteed loans must be
aggregated with uninsured loans when
determining an association’s compliance
with the 400% of capital limitation for other
real estate loans.

15. This authority is limited to investments
in open-end management investment
companies that are registered with the
Securities and Exchange Commission under
the Investment Company Act of 1940. The
portfolio of the investment company must be
restricted by the company’s investment
policy (changeable only if authorized by
shareholder vote) solely to investments that
a Federal savings association may, without
limitation as to percentage of assets, invest
in, sell, redeem, hold, or otherwise deal in.
Separate and apart from this authority, a
Federal savings association may make pass-

through investments to the extent authorized
by §560.32.

16. A Federal savings association may
invest in service corporations subject to the
provisions of part 559 of this chapter.

17. This category includes obligations
issued by any state, territory, or possession
of the United States or political subdivision
thereof (including any agency, corporation,
or instrumentality of a state or political
subdivision), subject to § 560.42.

18. A Federal savings association may
invest in state housing corporations subject
to the provisions of § 560.121.

19. Payments on accounts in excess of the
account balance (overdrafts) on commercial
deposit or transaction accounts shall be
considered commercial loans for purposes of
determining the association’s percentage of
assets limitation.

6. Revise 560.36 to read as follows:

§560.36 De minimis investments.

A Federal savings association may
invest in the aggregate up to the greater
of 1% of its total capital or $250,000 in
community development investments of
the type permitted for a national bank
under 12 CFR part 24.

7. Amend § 560.40 by adding the
words “as to the portion of the security
in which the association is investing”
after ““categories” in § 560.40(a)(2)(ii)
and by adding § 560.40(c) to read as
follows:

§560.40 Commercial paper and corporate
debt securities.
* * * * *

(c) Underwriting. Before committing
to acquire any investment security, a
Federal savings association must
determine whether the investment is
safe and sound and suitable for the
association. The Federal savings
association must consider, as
appropriate, the interest rate, credit,
liquidity, price, transaction, and other
risks associated with the investment
activity. The Federal savings association
must also determine that the issuer has
adequate resources and the willingness
to provide for all required payments on
its obligations in a timely manner.

8. Revise 560.42 to read as follows:
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§560.42 State and local government
obligations.

(a) What limitations apply? Pursuant
to HOLA section 5(c)(1)(H), a Federal

savings association (“you”) may invest
in obligations issued by any state,
territory, possession, or political
subdivision thereof (“governmental

entity”’), subject to appropriate
underwriting and the following
conditions:

Aggregate limitation

Per-issuer limitation

(1) General obligations ...........ccccoeeeeriieecniiieenne

None.

(2) Other obligations of a governmental None 10% of total entity (e.g.,
revenue bonds) that hold one of capital the four highest investment
grade ratings by a nationally recognized rating agency or that are

nonrated but of investment quality.

10% of total capital.

(3) Obligations of a governmental entity that As approved 10% of total
do not qualify under any other paragraph but by your capital are ap-
proved by your Regional Director Regional Director.

rector.

As approved by your Regional Di-

10% of total capital.

(b) What is a political subdivision?
Political subdivision means a county,
city, town, or other municipal
corporation, a public authority, or a
publicly-owned entity that is an
instrumentality of a state or a municipal
corporation.

(c) What is a general obligation of a
state or political subdivision? A general
obligation is an obligation that is
guaranteed by the full faith and credit
of a state or political subdivision that
has the power to tax. Indirect payments,
such as through a special fund, may
qualify as general obligations if a state
or political subdivision with taxing
authority has unconditionally agreed to
provide funds to cover payments.

(d) What is appropriate underwriting
for this type of investment? In the case
of a security rated in one of the four
highest investment grades by a
nationally recognized rating agency,
your assessment of the obligor’s credit
quality may be based, in part, on
reliable rating agency estimates of the
obligor’s performance. For all other
securities, you must perform your own
detailed analysis of credit quality. In
doing so, you must consider, as
appropriate, the interest rate, credit,
liquidity, price, transaction, and other
risks associated with the investment
activity and determine that such
investment is appropriate for your
institution. You must also determine
that the obligor has adequate resources
and willingness to provide for all
required payments on its obligations in
a timely manner.

Dated: October 25, 2001.
By the Office of Thrift Supervision.
Ellen Seidman,
Director.
[FR Doc. 01-27329 Filed 10-31-01; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—ANE—-61-AD]
RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney PW2000 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration (FAA) proposes to
supersede an existing airworthiness
directive (AD), that is applicable to Pratt
& Whitney (PW) PW2000 series turbofan
engines. That AD currently requires
revisions to the engine manufacturer’s
time limits section (TLS) to include
enhanced inspection of selected critical
life-limited parts at each piece-part
exposure. This proposal would modify
the airworthiness limitations section of
the manufacturer’s manual and an air
carrier’s approved continuous
airworthiness maintenance program to
incorporate additional inspection
requirements. An FAA study of in-
service events involving uncontained
failures of critical rotating engine parts
has indicated the need for mandatory
inspections. The mandatory inspections
are needed to identify those critical
rotating parts with conditions, which if
allowed to continue in service, could
result in uncontained failures. The
actions specified by this proposed AD
are intended to prevent critical life-
limited rotating engine part failure,
which could result in an uncontained
engine failure and damage to the
airplane.

DATES: Comments must be received by
December 31, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation

Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE-
61-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected at this location, by
appointment, between 8:00 a.m. and
4:30 p.m., Monday through Friday,
except Federal holidays. Comments may
also be sent via the Internet using the
following address: ““9-ane-
adcomment@faa.gov.” Comments sent
via the Internet must contain the docket
number in the subject line.

FOR FURTHER INFORMATION CONTACT:
Jason Yang, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7747, fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.
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Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—ANE-61-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—ANE-61-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

On October 12, 2000, the FAA issued
airworthiness directive (AD) 2000-21—
09, Amendment 39-11941 (65 FR
65730, November 2, 2000), to require
revisions to the Time Limits Section
(TLS) of the PW 2000 Turbofan Engine
Manual to include required enhanced
inspection of selected critical life-
limited parts at each piece-part
exposure.

New Inspection Procedures

Since the issuance of that AD, an FAA
study of in-service events involving
uncontained failures of critical rotating
engine parts has indicated the need for
additional mandatory inspections. The
mandatory inspections are needed to
identify those critical rotating parts with
conditions, which if allowed to
continue in service, could result in
uncontained failures. This proposal
would modify the time limitations
section of the manufacturer’s manual
and an air carrier’s approved continuous
airworthiness maintenance program to
incorporate the additional inspection
requirements.

FAA’s Determination of an Unsafe
Condition and Proposed Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on other Pratt & Whitney (PW)
PW2000 series turbofan engines of the
same type design, the proposed AD
would supersede AD 2000-21-09 to add
additional critical life-limited parts for
enhanced inspection at each piece-part
opportunity.

Economic Analysis

The FAA estimates that 724 engines
installed on airplanes of U.S. registry
would be affected by this proposed AD,
that it would take approximately 20
work hours per engine to perform the
enhanced inspection. The average labor
rate is $60 per work hour. The cost
impact of the added inspections per
engine is approximately $1,200 per year,
with the approximate total cost for the
U.S. fleet of $868,800 per year.

Regulatory Analysis

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposed rule.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11941, (65 FR
65730 November 2, 2000), and by
adding a new airworthiness directive:

Pratt & Whitney: Docket No. 98—ANE—-61—
AD. Supersedes AD 2000-21-09,
Amendment 39-11941.

Applicability

This airworthiness directive (AD) is
applicable to Pratt & Whitney (PW) PW2037,

PW2040, PW2037M, PW2240, PW2337,

PW2043, PW2643, and PW2143, series

turbofan engines, installed on but not limited

to Boeing 757 series and Ilyushin IL-96T
series airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance

Required as indicated, unless already done.

To prevent critical life-limited rotating
engine part failure, which could result in an
uncontained engine failure and damage to
the airplane, accomplish the following:

(a) Within 30 days after the effective date
of this AD, revise the manufacturer’s Time
Limits section (TLS) of the manufacturer’s
engine manual, as appropriate for PW
PW2037, PW2040, PW2037M, PW2240,
PW2337, PW2043, PW2643, and PW2143
series turbofan engines, and for air carriers
revise the approved continuous
airworthiness maintenance program, by
adding the following:

“MANDATORY INSPECTIONS

(1) Perform inspections of the following
parts at each piece-part opportunity in
accordance with the instructions provided in
PW2000 Engine Manuals 1A6231 and
1B2412:

Nomenclature Part No. E'\geTt?g#al Inscpheecé:((m/
HUDB, HPC FrONt ..o 72-35-02 —-05
Disk, HPC Drum Rotor Assembly (7—15) ......ccccriieniiiiiiiniiiiienieeseeen 72-35-03 - 04
Disk, HPC Drum Rotor Assembly (16-17) .. 72-35-10 -05
Disk, HPC 16th Stage .......c.ccccccvvvervrivennenns 72-35-06 -04
Disk, HPC 17th StAgE ......ccciiuiiiiiiiieiieeitee ettt 72-35-07 —-04
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EM manual Inspection/
Nomenclature Part No. section check

LPC Drive Turbine Shaft 72-32-01 —06
Hub, Turbine Rear ....... 72-53-81 —06
Disk, LPT 3rd Stage . 72-53-31 -01
Disk, LPT 4th Stage . 72-35-41 -01
Disk, LPT 5th Stage 72-32-51 -01
Disk, LPT 6th Stage 72-53-61 -01
Disk, LPT 7th Stage 72-53-71 -01

(2) For the purposes of these mandatory
inspections, piece-part opportunity means:

(i) The part is considered completely
disassembled when done in accordance with
the disassembly instructions in the
manufacturer’s engine manual to either part
number level listed in the table above, and

(ii) The part has accumulated more than
100 cycles in service since the last piece-part
opportunity inspection, provided that the
part was not damaged or related to the cause
for its removal from the engine.”

(b) Except as provided in paragraph (e) of
this AD, and notwithstanding contrary
provisions in §43.16 of Federal Aviation
Regulations (14 CFR 43.16), these enhanced
inspections must be performed only in
accordance with the TLS of the appropriate
PW2000 series engine manuals.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office (ECO). Operators must
submit their requests through an appropriate
FAA Principal Maintenance Inspector (PMI),
who may add comments and then send it to
the Manager, ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the aircraft to a
location where the requirements of this AD
can be accomplished.

(e) FAA-certificated air carriers that have
an approved continuous airworthiness
maintenance program in accordance with the
record keeping requirement of § 121.369(c) of
the Federal Aviation Regulations [14 CFR
121.369(c)] of this chapter must maintain
records of the mandatory inspections that
result from revising the Time Limits section
of the Instructions for Continuous
Airworthiness (ICA) and the air carrier’s
continuous airworthiness program.
Alternatively, certificated air carriers may
establish an approved system of record
retention that provides a method for
preservation and retrieval of the maintenance
records that include the inspections resulting
from this AD, and include the policy and
procedures for implementing this alternate
method in the air carrier’s maintenance
manual required by § 121.369(c) of the
Federal Aviation Regulations [14 CFR

121.369(c)]; however, the alternate system
must be accepted by the appropriate PMI and
require the maintenance records be
maintained either indefinitely or until the
work is repeated. Records of the piece-part
inspections are not required under
§121.380(a)(2)(vi) of the Federal Aviation
Regulations [14 CFR 121.380(a)(2)(vi)]. All
other Operators must maintain the records of
mandatory inspections required by the
applicable regulations governing their
operations.

Issued in Burlington, Massachusetts, on
October 25, 2001.
Robert Mann,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 01-27432 Filed 10-31-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
[Docket No. RM02-1-000]

Standardizing Generator
Interconnection Agreements and
Procedures Advance Notice of
Proposed Rulemaking

October 25, 2001.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
seeks comments on a standard generator
interconnection agreement and
procedures that would be applicable to
all public utilities that own, operate or
control transmission facilities under the
Federal Power Act.

DATES: Written comments must be
received by the Commission by
December 21, 2001.

ADDRESSES: Office of the Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

FOR FURTHER INFORMATION CONTACT:
David Faerberg (Legal Information),
Office of the General Counsel, Federal

Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 208-1275.

Patrick Rooney (Technical Information),
Office of Market, Tariffs and Rates,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 501—
5546.

Roland Wentworth (Technical
Information), Office of Market, Tariffs
and Rates, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 208—
1288.

SUPPLEMENTARY INFORMATION: The
Federal Energy Regulatory Commission
(Commission) intends to adopt a
standard generator interconnection
agreement and procedures that would
be applicable to all public utilities that
own, operate or control transmission
facilities under the Federal Power Act.
As discussed more fully below, the
Commission requests comments on
these contractual provisions and
procedures. After receiving and
considering these comments, the
Commission will issue a notice of
proposed rulemaking (NOPR).

I. Background

In Order No. 888,1 the Commission
mandated that public utilities provide
non-discriminatory or comparable open
access transmission service. Order No.
888 also established standardized terms
and conditions for public utility-
provided transmission service, i.e., a pro
forma transmission tariff.

However, Order No. 888 does not
directly address generator
interconnections, which are implicitly
included as a part of transmission
service. In Tennessee Power Company

1Promoting Wholesale Competition Through
Open Access Nondiscriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, FERC Stats. & Regs. 131,036 (1996),
clarified, 76 FERC {61,009 and 76 FERC 61,347
(1996), on reh’g, Order No. 888-A, FERC Stats. &
Regs. 131,048, clarified, 79 FERC 161,182 (1997),
on reh’g, Order No. 888-C, 82 FERC {61,046
(1998), aff'd sub nom. Transmission Access Policy
Study Group v. FERG, 225 F.3d 667 (D.C. Cir. 2000),
cert. granted in part and denied in part, 69
U.S.L.W. 3574 (U.S. Feb. 26, 2001).
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(Tennessee),2 the Commission held that
interconnection service is an element of
transmission service, that customers
have the right to request interconnection
separately from the delivery component
of transmission service, and that
interconnection must be offered under
the terms of the pro forma tariff. The
Commission has also held that
customers have the right to request the
transmission provider to file an
unexecuted interconnection agreement
if a dispute cannot be quickly resolved.3

Although a number of parties have
requested that the Commission initiate a
generic proceeding or industry
collaboration to address interconnection
concerns, the Commission until now
has declined to do so. In addressing
these requests, the Commission
encouraged utilities to revise their open
access transmission tariffs (OATTSs) to
include procedures for requesting
interconnections services and the
criteria for evaluating those requests.
The Commission has also stated that
because a regional transmission
organization (RTO) will administer its
pro forma tariff, it was the
Commission’s hope that compliance
with the RTO rulemaking in Order No.
20004 would eliminate concerns about
interconnection procedures.

Consistent with the Commission’s
encouragement, a number of
transmission providers have filed
interconnection procedures as part of
their pro forma tariffs.5 Some of these
providers have filed pro forma
interconnection agreements, while
others have submitted only procedures
explaining how interconnection
requests will be processed.

While there have been a number of
positive developments with respect to
interconnection procedures, the
Commission recognizes that there is still
dissatisfaction and uncertainty with
existing interconnection policy and
procedures that may have resulted in
less investment in infrastructure and
less confidence in the competitiveness

290 FERG {61,238 (2000), order on reh’g, 91
FERC 61,271 (2000).

3 See, e.g., American Electric Power Service
Corporation, 91 FERC { 61,308 (2000);
Commonwealth Edison Company, et al., 92 FERC
161,018 (2000).

4Regional Transmission Organizations, Order No.
2000, FERC Stats. & Regs. 131,089 (1999), order on
reh’g, Order No. 2000-A, FERC Stats. & Regs.
{31,092 (2000), petitions for review pending sub
nom. Public Utility District No. 1 of Snohomish
County, Washington v. FERC, Nos. 00-1174, et al.

5 See, e.g., American Electric Power Service
Corp., 91 FERC {61,308 (2000); Southwest Power
Pool, Inc., 92 FERC {61,109 (2000); Carolina Power
& Light Company, 93 FERC {61,032 (2000);
Virginia Electric and Power Co., 93 FERC 61,307
(2000); Consumers Energy Co., 93 FERC {61,339
(2000).

of the markets. In a number of contexts,
the Commission has received comments
from both generators and transmission
providers concerning existing
interconnection policy and procedures.

Generators assert, among other things,
that (1) there is difficulty in securing
interconnection without requesting
delivery, (2) the treatment they receive
is not comparable to the treatment
received by the transmission provider’s
own generation, (3) system upgrade
costs charged to generators are
sometimes not related to the
interconnection, (4) there are delays and
uncertainty due to the lack of binding
commitments and firm deadlines in
transmission providers’ pro forma
tariffs, and (5) there is a lack of
transparency of transmission
information needed to make an
independent assessment of the impact
of an interconnection request.

On the other hand, transmission
providers argue that they need (1)
minimum commitments from generators
seeking to interconnect prior to
performing studies to weed out those
who will likely never interconnect,
resulting in a more manageable and
realistic queue, (2) assurance that their
control area will benefit from, or at least
not be burdened by, adding generators,
particularly when the new generator
seeks to locate on one system but serve
load on another, and (3) improved
communication between the generators
and the loads they serve.

II. Discussion

Generator interconnection is a critical
aspect of open access transmission
service. In order to fully realize the
benefits of open access transmission
service, interconnection procedures
must be established that will encourage
needed investment in infrastructure,
remove incentives for transmission
providers to favor their own generation,
ease entry for competitors, and
encourage efficient siting decisions. In
the Commission’s view, standard
interconnection procedures are essential
for providing the right incentives for
both transmission providers and
generators. Accordingly, the
Commission intends to adopt a standard
generator interconnection agreement
and procedures that would be
applicable to all public utilities that
own, operate or control transmission
facilities under the Federal Power Act.

The Commission is considering
basing the standard interconnection
agreement and procedures on the
Standard Generator Interconnection
Agreement and Generation
Interconnection Procedure of the
Electric Reliability Council of Texas

(ERCOT),® as supplemented and
modified by the various “best practices”
that have been identified by the
Commission in Attachment A to this
order. (References in the ERCOT
Agreement and Procedure to the Public
Utility Commission of Texas should be
generally understood for purposes of
this ANOPR as references to FERC).
These “‘best practices’ are based, in
part, on generator interconnection
agreements and procedures that have
been approved by the Commission in
past cases. For purposes of commenting
in this proceeding, assume that our
current pricing policy as reflected in
Attachment B is in effect. However,
commenters should not interpret this as
an indicator of our preference for a long-
term pricing policy. Cost responsibility
and pricing will be addressed in a
subsequent rulemaking.

Commenters advocating a standard
agreement and procedures other than
the ERCOT model as supplemented and
modified by the “best practices” in
Attachment A should specify in detail
how their proposals differ from the
foregoing and are superior to or more
appropriate than the proposal herein.
Any approaches suggested by
commenters must be in the public
interest by promoting competition and
economic efficiency .

The Commission strongly encourages
interested persons to pursue consensus
on these issues through procedures that
will be initiated through a separate
notice. As part of these procedures and
separate from comments on this
ANOPR, by December 14, 2001,
participants will be required to file a
single document reflecting as much
consensus as possible on a standard
generator interconnection agreement
and procedures as well as pros and cons
on issues where consensus was not
reached. Any consensus reached among
all interested persons will be the
foundation for the subsequent NOPR, to
the extent consistent with the
Commission’s statutory responsibility
and the guidance above. Issues not
resolved by consensus among all
interested persons will be addressed in
the subsequent NOPR consistent with
this and the preceding paragraph.

II1. Comment Procedures

The Commission invites interested
persons to submit comments, data,
views and other information concerning
matters set out in this notice.

To facilitate the Commission’s review
of the comments, commenters are
requested to provide an executive

6 The ERCOT agreement and procedures are
attached as Appendix A to this order.
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summary of their position on the issues
raised in the Advance Notice of
Proposed Rulemaking (ANOPR).
Commenters are requested to identify
each specific issue posed by the ANOPR
that their discussion addresses and to
use appropriate headings. Additional
issues the commenters wish to raise
should be identified separately. The
commenters should double-space their
comments.

Comments may be filed on paper or
electronically via the Internet and must
be received by the Commission by
December 21, 2001. Those filing
electronically do not need to make a
paper filing. For paper filings, the
original and 14 copies of such
comments should be submitted to the
Office of the Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington DC 20426 and
should refer to Docket No. RM02-1-000.

Comments filed via the Internet must
be prepared in WordPerfect, MS Word,
Portable Document Format, or ASCII
format. To file the document, access the
Commission’s website at www.ferc.gov
and click on “e-Filing,” and then follow
the instructions for each screen. First
time users will have to establish a user
name and password. The Commission
will send an automatic acknowledgment
to the sender’s E-Mail address upon
receipt of comments.

User assistance for electronic filing is
available at 202—208-0258 or by E-Mail
to efiling@ferc.fed.us. Comments should
not be submitted to the E-Mail address.
All comments will be placed in the
Commission’s public files and will be
available for inspection in the
Commission’s Public Reference Room at
888 First Street, NE., Washington DC
20426, during regular business hours.
Additionally, all comments may be
viewed, printed, or downloaded
remotely via the Internet through
FERC’s Homepage using the RIMS link.
User assistance for RIMS is available at
202—-208-2222, or by E-mail to
RimsMaster@ferc.fed.us.

IV. Document Availability

The Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5:00 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426. This document will be published
in the Federal Register without the
ERCOT Standard Generator
Interconnection Agreement and
Generation Interconnection Procedure.
Those documents can be viewed in the

Public Reference Room or via the
internet at http://www.ferc.gov/electric/
gen_inter.htm.

From FERC’s Home Page on the
Internet, this information is available in
both the Commission Issuance Posting
System (CIPS) and the Records and
Information Management System
(RIMS).

—CIPS provides access to the texts of
formal documents issued by the
Commission since November 14,
1994.

—CIPS can be accessed using the CIPS
link or the Energy Information Online
icon. The full text of this document is
available on CIPS in ASCII and
WordPerfect 8.0 format for viewing,
printing, and/or downloading.

—RIMS contains images of documents
submitted to and issued by the
Commission after November 16, 1981.
Documents from November 1995 to
the present can be viewed and printed
from FERC’s Home Page using the
RIMS link or the Energy Information
Online icon. Descriptions of
documents back to November 16,
1981, are also available from RIMS-
on-the-Web; requests for copies of
these and other older documents
should be submitted to the Public
Reference Room.

User assistance is available for RIMS,
CIPS, and the Website during normal
business hours from our Help line at
(202) 208-2222 (E-Mail to
WebMaster@ferc.fed.us) or the Public
Reference at (202) 208—1371 (E-Mail to
public.referenceroom@ferc.fed.us).

During normal business hours,
documents can also be viewed and/or
printed in FERC’s Public Reference
Room, where RIMS, CIPS, and the FERC
Website are available. User assistance is
also available.

By direction of the Commission.
David P. Boergers,
Secretary.

Attachment A—Best Practices

The items discussed in this
attachment are intended to be additions
or modifications to the ERCOT
Interconnection Procedures.

1. Comparable Treatment

Transmission Providers who are also
load serving entities are currently
permitted to reserve (set aside)
transmission capacity for use by future
network resources to meet projected
load growth. Under the new
interconnection procedures, other
suppliers such as merchant plants will
be allowed to be competing network
resources for meeting load and load
growth without having to be selected as

a designated network resource at the
time of interconnection.

2. Generators Must Be Offered Multiple
Interconnection Products”

Energy Resource: If the Generator
elects to become an energy resource, it
will be permitted to connect to the
Transmission Provider’s system and
deliver the generating facility’s output
using the existing capacity of the
transmission system on an ‘““as
available” basis. The Transmission
Provider must conduct the necessary
studies and construct minimal network
facilities needed to allow the Generator
to interconnect its facility to the grid
and deliver the output on an “as
available” basis.

Capacity Resource: The Transmission
Provider must conduct the necessary
studies and construct the network
facilities needed to integrate the
Generators’s facility in a manner
comparable to that in which the
Transmission Provider integrates its
generating facilities to serve native load
customers.

3. Exemptions

Small generators (20 MW and below),
including those owned by Transmission
Providers or their affiliates, will be
exempt from paying for interconnection
studies or network upgrades.
Interconnection of generating facilities
of this size will not materially affect the
Transmission Provider’s system. The
Transmission Provider will have
streamlined procedures in place for
administering interconnection requests
from small generators (e.g., only
conducting a feasibility study at no
charge to determine the minimal
facilities necessary to accommodate the
request).

4. Queuing

If requests are processed on an
individual basis, the initial queue
position for all interconnection requests
will be based on the date that the
Transmission Provider receives the
request. If requests are processed jointly,
the initial queue protocol may be
modified. The interconnection
procedures will set forth reasonable
milestones and requirements which the
Generator must meet to retain its
position in the queue. In addition to the
time line procedures listed in Section 7
of this attachment, if the Generator
misses any stipulated milestones or
requirements (i.e., milestones tied to
obtaining necessary application and

7 The definitions are adapted from those used by
PJM. See PJM Interconnection L.L.C., 87 FERC
61,299 (1999).
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governmental approvals to show the
project is on track) it will be given 10
working days to correct any deficiencies
or lose its place in the queue (unless the
Generator can reasonably demonstrate
that extraordinary circumstances
prevented it from meeting the
deadlines). A Generator will also risk
losing its queue position if material
changes are made to the initial request
(e.g., substantially revising the size or
configuration of the facility).

5. Deposits

Generators will be responsible for the
costs of all required studies. Generators
will be required to submit a $2,000 non-
refundable deposit at the time it submits
the initial interconnection request; a
$10,000 non-refundable deposit and
demonstration that it has applied for
necessary permits before any feasibility
studies commence; a $50,000 deposit if
the Transmission Provider is asked to
proceed with a System Impact Study
(with any amount over the actual study
costs refundable); and a $100,000 if the
Transmission Provider is asked to
proceed with a Facilities Study (with
any amount over the actual study costs
refundable).

6. Generator Siting

Transmission Providers will post on
their web site what, in their view, are
the optimal and non-optimal sites on
their system for locating prospective
generating facilities. Transmission
Providers need to identify areas where,
for example, due to load growth, siting
would require minimal network
upgrades. Also, the Transmission
Provider should identify areas where,
for example, due to transmission
constraints, significant network
upgrades would be required, and the
expected delay before such upgrades
will be made.

7. Project Time Lines

The time lines associated with the
construction of both Generator’s and
Transmission Provider’s
interconnection facilities must be the
same. At the Transmission Provider’s
option, System Impact Studies may be
conducted in response to individual
requests or, alternatively, all requests
received may be studied jointly every
six months (e.g., June 30th and
December 31st) during the year. If the
latter approach is taken, the study
completion date would become 90 days
after the joint study commencement
date.

Review Interconnection Request and
Acknowledgment: Within 5
business days.

Perform Initial Feasibility Study: Within
30 business days of receipt of
acknowledgment of request.

System Impact Study Agreement
Tendered to Generator: Within 15
days of completed study.

Executed System Impact Study
Agreement: Within 15 business
days of receipt of System Impact
Study Agreement.

Completed System Impact Study:
Within 60 days of receipt of
Executed Agreement.8

Facilities Study Agreement Tendered to
Generator: Within 30 days of
completed System Impact Study.

Executed Facilities Study Agreement
Filed: Within 15 days of receipt of
Facilities Study Agreement.

Perform Facilities Study: Within 60
days of receipt of Executed
Agreement.

Execute or Request Filing of Unexecuted
Interconnection Agreement: Within
30 days of receipt of Facilities
Study.

Attachment B— Pricing

1. Interconnection Facilities: Direct
Assignment

Interconnection Facilities are defined
as all facilities needed to establish the
direct electrical interconnection
between the Generator’s facility and the
Transmission Provider’s network. The
Generator is obligated to pay for 100
percent of the cost of all the
interconnection facilities.

2. Network Facilities

Network Facilities are defined as all
facilities from the point where the
generator connects to the grid, including
facilities necessary to remedy short-
circuit and stability problems. As
discussed further below, the costs of
these facilities will be borne initially by
the Generator and will be credited back
to the generator that funded them
(including the time value of money)
through payments for transmission
service.

3. Credits To Follow Transmission
Service

In general, the Generator will be
required to pay up front for any network
upgrades that would not be needed “but
for” the interconnecting customer.
Generators will then be entitled to a
credit, to be applied through future
transmission rates, for any such costs
that they are required to bear. The
transmission rates through which this
credit will be applied will include rates
for all transmission service utilized by

8 Applies only if Transmission Provider elects to
conduct studies on an individual basis.

the Generator after the date of the
interconnection. Such service will
include not only new point to point
service taken by the Generator from the
location of its new facility, but also any
other transmission service taken by that
Generator from the Transmission
Provider. In addition, the credit will be
applied to the rates for any transmission
service, including both point to point
and network service, used by loads to
deliver the output of the new facility to
their location.

4. Time Value for Network Upgrade
Costs

Generators will be entitled to receive
interest on the outstanding balance of
network upgrade costs that they are
required to bear. Interest will be
calculated annually consistent with 18
CFR 35.19a(a)(2) of the Commission’s
Regulations.

[FR Doc. 01-27438 Filed 10-31—-01; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Dockets: OR 68-7283b, OR 37-2-6301b,
and OR 37-1-6301b; FRL—-7035-7]

Approval and Promulgation of
Implementation Plans; OR

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
most but not all of the State
Implementation Plan (SIP) revisions
submitted by the State of Oregon. This
rulemaking proposes to approve most
provisions of the Oregon Visibility State
Implementation Plan (SIP) submitted
August 26, 1993, smoke management
provisions submitted on August 26,
1993, revisions to the Oregon field
burning program submitted July 3, 1997,
and the amendments to the Smoke
Management Plan for the Blue
Mountains submitted September 27,
1995. We are proposing a combined
action on these separate submissions
because they address or are affected by
the control of particulate matter from
area sources, specifically smoke from
field burning and smoke from forestry
burning. These rules are also linked
through the Oregon Visibility SIP,
which seeks to control visibility
degradation through field burning
programs and smoke management
programs.

EPA is proposing to take no action on
the provision which changes the review
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period from three to five years in the
Visibility rules.

In the Final Rules section of this
Federal Register, the EPA is approving
the Oregon SIP submittals as a direct
final rule without prior proposal
because the Agency views this as a
noncontroversial submittal amendment
and anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this action, no further
activity is contemplated.

If the EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period. Any
parties interested in commenting on this
action should do so at this time.

DATES: Written comments must be
received on or before December 3, 2001.
ADDRESSES: Written comments should
be addressed to, Steven K. Body, (OAQ—
107), Office of Air Quality, at the EPA
Regional Office listed below.

Copies of air quality data and other
relevent information supporting this
action are available for inspection
during normal business hours at the
following location: EPA, Office of Air
Quality (OAQ-107), 1200 Sixth Avenue,
Seattle, Washington 98101.

FOR FURTHER INFORMATION CONTACT:
Steven K. Body, EPA, Office of Air
Quality (OAQ-107), Seattle,
Washington, (206) 553-0782.
SUPPLEMENTARY INFORMATION: For
additional information, see the Direct
Final rule which is located in the Rules
section of this Federal Register.

Dated: July 23, 2001.
Ronald A. Kreizenbeck,
Acting Regional Administrator, Region 10.
[FR Doc. 01-27280 Filed 10-31—-01; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DC 050-2027b; FRL-7094-8]

Approval and Promulgation of Air
Quality Implementation Plans; District

of Columbia; Nitrogen Oxides Budget
Trading Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)

revision submitted by the District of
Columbia for the purpose of establishing
a nitrogen oxides (NOx) allowance
trading program for large electric
generating and industrial units,
beginning in 2003. In the Final Rules
section of this Federal Register, EPA is
approving the District’s SIP submittal as
a direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this action, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

DATES: Comments must be received in
writing by December 3, 2001.
ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief, Air
Quality Planning and Information
Services Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
District of Columbia Department of
Public Health, Air Quality Division, 51
N Street, NE., Washington, DC 20002.
FOR FURTHER INFORMATION CONTACT:
Cristina Fernandez, (215) 814—2178, at
the EPA Region III address above, or by
e-mail at fernandez.cristina@epa.gov.
Please note any comments on this rule
must be submitted, in writing, as
provided in the ADDRESSES section of
this document.

SUPPLEMENTARY INFORMATION: On May
21, 2001, the Government of the District
of Columbia, Department of Health
submitted a revision to its SIP to
address the requirements of the NOx SIP
Call Phase I. The revision consists of the
adoption of Chapter 10—Nitrogen
Oxides Budget Trading Program. For
further information, please see the

information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication.

Dated: October 24, 2001.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. 01-27377 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[PA-T5-AC2001b; FRL-7093-2]

Clean Air Act Full Approval of
Operating Permit Program; Allegheny
County; PA

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve a
partial operating permit program for
Allegheny County, Pennsylvania. This
program will allow the Allegheny
County Health Department (ACHD),
located in the Commonwealth of
Pennsylvania, to issue federally
enforceable operating permits to all
major stationary sources and certain
other affected minor sources in its
jurisdiction. The ACHD’s operating
permits program was submitted to EPA
by the Commonwealth of Pennsylvania
on behalf of Allegheny County. By this
same rulemaking, EPA is also
withdrawing its previously published
notice of proposed rulemaking dated
December 6, 1999. In the Final Rules
section of this Federal Register, EPA is
fully approving the partial operating
permit program for Allegheny County,
Pennsylvania as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments must be received in
writing by December 3, 2001.
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ADDRESSES: Comments are to be mailed
to Makeba Morris, Chief, Permits and
Technical Assessment Branch, Mailcode
3AP11, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103 and
the Allegheny County Health
Department Bureau of Environmental
Quality, Division of Air Quality, 301
39th Street, Pittsburgh, Pennsylvania
15201.

FOR FURTHER INFORMATION CONTACT:
Linda Miller, Permits and Technical
Assessment Branch at (215) 814—2068 or
by e-mail at miller.linda@.epa.gov.
Please note that comments on this
proposed rule must be submitted, in
writing, as indicated in the ADDRESSES
section of this document.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication.

Dated: October 17, 2001.
James W. Newsom,
Acting Regional Administrator, Region III.
[FR Doc. 01-27282 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[FRL—7096-8]
RIN 2060-AJ81

Protection of Stratospheric Ozone:
Allocation of Essential Use Allowances
for Calendar Year 2002; and Extension
of the De Minimis Exemption for
Essential Laboratory and Analytical
Uses through Calendar Year 2005

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: With this action, EPA is
proposing to allocate essential-use
allowances for import and production of
class I stratospheric ozone depleting
substances (ODSs) for calendar year
2002. Essential use allowances permit a
person to obtain controlled ODSs as an
exemption to the January 1, 1996
regulatory phase-out of production and

import of these chemicals. EPA allocates
essential-use allowances for exempted
production or import of a specific
quantity of class I ODS solely for the
designated essential purpose. Today,
EPA is proposing to allocate essential-
use allowances for production and
import of ODSs for use in medical
devices and the Space Shuttle and Titan
Rockets, and to extend the general
exemption for laboratory and analytical
applications through the year 2005 as
consistent with the Montreal Protocol.
EPA is also proposing regulatory
changes to ensure consistency with
Decisions XI/15 and XII/2 of the
Montreal Protocol. Decision XI/15 states
that use of class I ODS for the testing of
“oil and grease,” and ‘“‘total petroleum
hydrocarbons” in water; testing of tar in
road-paving materials; and forensic
finger printing are not considered
essential under the exemption for
laboratory and analytical uses beginning
January 1, 2002. Decision XII/2 states
that any CFC MDIs approved after
December 31, 2000, are not essential
unless the product meets the criteria in
paragraph 1(a) of Decision IV/25.
Decision XII/2 also authorizes Parties to
the Montreal Protocol to allow transfers
of CFCs produced with essential-use
allowances among MDI companies.
Finally, EPA is proposing to add a
prohibition to the regulations at 82.4
that would clarify that using virgin class
1 0ODS produced under the authority of
essential-use allowances or the
exemption for laboratory and analytical
uses for non-essential purposes is a
violation of the CAA.

DATES: Written comments on this
proposed rule must be received on or
before December 3, 2001, unless a
public hearing is requested. Comments
must then be received on or before 30
days following the public hearing. Any
party requesting a public hearing must
notify the Stratospheric Ozone
Protection Hotline listed below by 5
p-m. Eastern Standard Time on
November 13, 2001. If a hearing is held,
EPA will publish a document in the
Federal Register announcing the
hearing information. Inquiries regarding
a public hearing should be directed to
the Stratospheric Ozone Protection
Hotline at 1-800-269-1996.

ADDRESSES: Comments on this
rulemaking should be submitted in
duplicate to: Erin Birgfeld, Essential Use
Program Manager, U.S. Environmental
Protection Agency (6205]), 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. If you plan to
send comments using courier services or
overnight express, please address
comments to 501 3rd Street NW.,

Washington DC 20001. Comments will
be filed in EPA Air docket number A—
93-39. Comments that contain
confidential business information
should be submitted in two versions,
one clearly marked ‘“Public”, to be filed
in the public docket, and the other
clearly marked “Confidential” to be
reviewed by authorized government
personnel only. If the comments are not
marked, EPA will assume they are
public and contain no confidential
information.

Materials relevant to this rulemaking
are contained in Docket No. A-93-39.
The Docket is located in Waterside Mall
Room M-1500, 401 M Street, SW.,
Washington, DC 20460. The materials
may be inspected from 8 a.m. until 5:30
p-m. Monday through Friday. EPA may
charge a reasonable fee for copying
docket materials.

FOR FURTHER INFORMATION CONTACT: The
Stratospheric Ozone Protection Hotline
at 1-800-296—-1996 or Erin Birgfeld,
U.S. Environmental Protection Agency,
Global Programs Division, Office of
Atmospheric Programs, 6205]J, 1200
Pennsylvania Avenue, Washington, DC
20460, 202-564—-9079.
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I. Executive Order 13211 (Energy Effects)

I. Background

The Montreal Protocol on Substances
that Deplete the Ozone Layer (Protocol)
is the international agreement to reduce
and eventually eliminate production
and consumption * of all stratospheric
ozone depleting substances (ODSs). The
elimination of production and
consumption is accomplished through
adherence to phase-out schedules for
production and consumption of specific
class I ODSs including
chlorofluorocarbons (CFCs), halons,
carbon tetrachloride, methyl
chloroform, hydrochlorofluorocarbons,
and methyl bromide. As of January
1996, production and import of class I
ODSs 2 were phased out in all
developed countries including the
United States. However, the Protocol
and the Clean Air Act (CAA or Act)
provide exemptions which allow for the
continued import and/or production of
class I ODS for specific uses. Under the
Montreal Protocol, exemptions are
granted for uses that are determined by
the Parties to be “essential.” Decision
1V/25, taken by the Parties in 1992,
established criteria for determining
whether a specific use should be
approved as essential, and set forth the
international process for making
determinations of essentiality. The
criteria for an essential-use as set forth
in paragraph 1 of Decision IV/25 are the
following:

‘“(a) that a use of a controlled substance
should qualify as “essential” only if:

(i) it is necessary for the health, safety or
is critical for the functioning of society
(encompassing cultural and intellectual
aspects); and

(ii) there are no available technically and
economically feasible alternatives or
substitutes that are acceptable from the
standpoint of environment and health; (b)
that production and consumption, if any, of
a controlled substance for essential-uses
should be permitted only if:

1“Consumption” is defined as the amount of a
substance produced in the United States, plus the
amount imported, minus the amount exported to
Parties to the Montreal Protocol (see Section 601(6)
of the Clean Air Act). Stockpiles of class I ODSs
produced or imported prior to the 1996 phaseout
can continue to be used for purposes not expressly
banned at 40 CFR part 82.

2(Class I ozone depleting substances are defined
at 40 CFR Part 82 subpart A, appendix A.

(i) all economically feasible steps have
been taken to minimize the essential-use and
any associated emission of the controlled
substance; and

(ii) the controlled substance is not
available in sufficient quantity and quality
from existing stocks of banked or recycled
controlled substances, also bearing in mind
the developing countries’ need for controlled
substances.”

The procedure set out by Decision IV/
25 first calls for individual Parties to
nominate essential-uses, and the
amount of ODS needed for that
essential-use on an annual basis. The
Protocol’s Technology and Economic
Assessment Panel evaluates the
nominated essential-uses and makes
recommendations to the Protocol
Parties. The Parties make the final
decisions on whether to approve a
Party’s essential-use nomination at their
annual meeting.

Once the U.S. nomination is approved
by the Parties, EPA allocates essential-
use exemptions to specific entities
through notice-and-comment
rulemaking in a manner consistent with
the CAA. Under the CAA and the
Montreal Protocol, EPA is authorized to
allocate essential-use allowances in
quantities below or equal to the
amounts approved by the Parties. EPA
cannot allocate essential-use allowances
in amounts higher than is approved by
the Parties.

I1. Essential Use Allowances for
Medical Devices

A. How Were Essential-Use Allowances
for Medical Devices Nominated and
Approved by the Parties to the Montreal
Protocol?

On September 15, 1999, EPA issued a
Federal Register notice (64 FR 50083)
requesting applications for essential-use
allowances for the year 2002. The
applications EPA received requested
exemptions for the production and
import of specific quantities of CFCs
(CFC-11, CFC-12, and CFC-114) for use
in MDIs, and provided information in
accordance with the criteria set forth in
Decision IV/25 of the Protocol and the
procedures outlined in the “1997
Handbook on Essential Use
Nominations.” Based on the information
provided in these applications, and after
consultation with the Food and Drug
Administration (FDA), the U.S.
forwarded a request for 2,900 metric
tons of CFCs for use in metered dose
inhalers to the Ozone Secretariat for
consideration by the Technical and
Economic Assessment Panel (TEAP) and
the Aerosol Technical Options
Committees (ATOC). The Parties
approved the U.S. request for 2,900
metric tons of CFCs for essential-uses in

Decision XII/9 taken at the December
2000 Meeting of the Parties.

On November 1, 2000, EPA issued a
notice in the Federal Register that
requested applications for supplemental
essential-use allowances for the year
2002. Based on the information received
as a part of these applications, EPA and
FDA determined that a supplemental
quantity of CFCs would be necessary to
provide the U.S. with sufficient CFCs
for the manufacture of MDIs to meet
patient needs in the year 2002. As a
result, the U.S. forwarded a
supplemental request of 550 metric tons
of CFCs for the year 2002 to the Ozone
Secretariat for consideration by the
TEAP and the Aerosol Technical
Options Committee (ATOC) bringing the
total quantity requested to 3,450 metric
tons for calendar year 2002. The ATOC
reviewed the U.S. supplemental request
at their meeting in April of this year,
and recommended that the Parties
approve the U.S. supplemental request
at the meeting of the Parties to be held
in October 2001.

Today’s action proposes to allocate
essential-use allowances assuming that
the Parties approve the U.S.
supplemental request of 550 metric tons
of CFGs for 2002. In the event that the
Parties break with the ATOC
recommendation, and do not approve
the supplemental request, EPA would
issue a final rule, in consultation with
FDA, which would allocate essential-
use allowances to U.S. companies based
on the total amount approved by the
Parties.

B. How Does the Clean Air Act
Authorize Essential-Use Allowances?

The CAA provides exemptions under
section 604(d) to the phase-out of class
1 ODSs. With today’s action, EPA is
proposing to implement the exemption
at 604(d)(2) of the Act which states that
“notwithstanding the phase-out, EPA
shall, to the extent consistent with the
Montreal Protocol, authorize production
of limited quantities of class I ODSs for
use in medical devices, if FDA, in
consultation with EPA, determines that
such production is necessary for use in
medical devices”. The term ‘“medical
device” is defined in section 601(8) of
the Clean Air Act as follows:

“[Alny device (as defined in the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
321)), diagnostic product, drug (as defined in
the Federal Food, Drug, and Cosmetic Act),
and drug delivery system

(A) if such device, product, drug, or drug
delivery system utilizes a class I or class II
substance for which no safe and effective
alternative has been developed, and where
necessary, approved by the Commissioner [of
FDAJ; and
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(B) if such device, product, drug, or drug
delivery system, has, after notice and
opportunity for public comment, been
approved and determined to be essential by
the Commissioner [of FDA] in consultation
with the Administrator [of EPA].”

With today’s action, EPA is allocating
essential-use allowances for use in MDIs
that have previously been determined to
fit the definition of medical device
above. For a full discussion of the
definition of “medical device”’, and how
it has been interpreted and applied in
today’s rulemaking please refer to the
interim final rule for the year 2000
allocation of essential-use allowances
(65 FR 7186).

C. What Was the Allocation Process for
Essential-Use Allowances for Medical
Devices?

The following is a step-by-step list of
actions EPA and FDA have taken thus

far to implement the exemption for
medical devices found at section
604(d)(2) of the Act for the 2002 control
period.

1. EPA collaborated with FDA to
identify what information would be
required from companies in order for
FDA to make a determination, in
consultation with EPA, on the amount
of CFCs necessary for use in MDIs. EPA
and FDA determined that the following
data were needed to make this
determination:

» The specific MDI products to be
produced in 2002

* The number of units of each
product produced in the year 2000

* Number of units produced in the
first quarter of 2001

* Number of units anticipated to be
produced in 2002

* Gross target fill weight per unit
(grams)

» Total amount of CFC to be
contained in product for 2002 (metric
tons)

* Additional amounts of CFCs
necessary for production of MDIs in
2002

» Total CFC request per product for
2002

2. On April 12, 2002, EPA sent letters
to MDI manufacturers requesting the
information outlined above. The letters
that EPA sent each company are
available for review in the Air Docket
No. A-93-39. The company’s responses,
however, are considered confidential
business information and are not
publicly available. Table Ia is an
example of the reporting form EPA
asked companies to fill out under the
authority of section 114 of the Act (114
letters).

TABLE IA.—YEAR 2002 ESSENTIAL USE ALLOCATION: CFC REPORTING FORM

Number of Total CFC to "
un,i\:lsjmpoedru?:];d un,i\:lsjmpoedru?:];d units antici- Gross Target be contained Agr?]'gﬁﬂfl Total request
Product from ’:)L/1/00 to | from ’:)L/1/01 to pated to be fill weight per in product for necessary for | P€' product for
produced in unit (grams) | 2002 (metric ry 10 2002
12/31/00 3/31/01 2002 tons) production
A B C D E F G H
Example Product .......... 1,327,456 352,101 1,500,000 22 33.00 3.3 36.30

3. In a letter dated June 14, 2001, EPA
requested that FDA make a
determination regarding the amount of
CFCs necessary for use in MDIs for
calendar year 2002. With this request,
we attached the information MDI
manufacturers provided in response to
the 114 letters. FDA compared the
information from the companies’
responses to EPA’s section 114 letters
with the annual reports companies file
with FDA and used this information as
a basis for their determination.

4. On August 9, 2001, FDA sent a
letter to EPA stating the amount of CFCs
necessary for use in MDIs for calendar
year 2002. The FDA determination was
based on the assumption that the total
U.S. request of 3,450 metric tons of
CFCs will be approved at the next
Meeting of the Parties in October 2001.
In accordance with the determination
made by FDA, specified in their letter of
August 9, 2001, today’s action proposes
to allocate essential-use allowances for
a total of 3,388 metric tons of CFCs for
use in MDIs for the year 2002 calendar
year.

3EPA requested that respondents provide details
of the additional amount needed, e.g., canisters
produced but not distributed, CFCs lost in
processing, CFCs remaining at end of batch run,
CFCs used in line cleaning.

D. How Were the Decisions on the
Amounts of Essential-Use Allowances
for Each Company Made?

FDA states in their letter to EPA that
“Under our existing regulations and our
proposed rule 4, we have interpreted the
CAA definition of medical device to
refer to any product that contains an
active moiety 5 that appears on the
essential-use list found at 21 CFR 2.125.
We further understand that under the
Montreal Protocol, and therefore under
the CAA, only products for the
treatment of asthma or chronic
obstructive pulmonary disease (COPD)
are eligible for essential-use
nominations and allocations. Under this
definition, the sponsor of any drug
product produced under an approved
new drug application, abbreviated new
drug application, or valid
investigational new drug application,
approved for the treatment of asthma or
COPD, and containing an active moiety

4Use of Ozone-Depleting Substances; Essential
Use Determinations, September 1, 1999. (64 FR
47719)

5 An FDA regulation at 21 CFR 108(a) defines
active moiety as “the molecule or ion excluding
those appended portions of the molecule that cause
the drug to be an ester, salt (including a salt with
hydrogen or coordination bonds), or other
noncovalent derivative (such as a pharmacological
action of the drug substance.”

on our essential list may obtain CFCs.
We also understand that Decision XII/2
of the 12th Meeting of the Parties to the
Montreal Protocol states that any CFC
metered-dose inhaler product for the
treatment of asthma and/or COPD
approved after December 31, 2000, in a
non-Article 5(1) Party is not an
essential-use, unless the product meets
the criteria set out in paragraph 1(a) of
Decision IV/25.”

“With these definitions in mind, we
[FDA] have examined the information
you [EPA] obtained from individual
sponsors regarding their historical and
intended use of CFCs in specific
products. We compared this information
to the information filed with us by
sponsors in previous annual reports. In
listing the amounts we believe to be
necessary for use in medical devices, we
referred to this information, eliminated
any double-counting we found,
considered changes in the prevalence of
asthma and COPD, and eliminated
allocations for uses not considered
essential by the Parties to the Montreal
Protocol, even if those uses are currently
listed in our regulations at 21 CFR
2.125(e).”
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E. Will the Amounts Actually Allocated
in the Final Rule Be the Same as the
Amounts Listed in This Proposed Rule?

The amounts listed in this proposal
are subject to additional review by EPA
and FDA if new information
demonstrates that the proposed
allocations are either too high or too
low. Commentors requesting increases
or decreases of essential-use allowances
should provide detailed information
supporting their claim for additional or
fewer CFCs. Any company that no
longer needs the full amount listed in
this proposal should notify EPA of the
actual amount needed.

EPA will only be authorized to
allocate a total of 3,450 metric tons of
CFCs if the Parties approve the U.S.
supplemental request at the October
2001 meeting. As stated earlier, in the
event that the Parties do not approve the
U.S. supplemental request for the year
2002 in its entirety, EPA, in
consultation with FDA, will allocate
CFCs based on the total amount
authorized by the Parties.

F. How Does Decision X1I/2 of the
Parties to the Montreal Protocol Affect
This Year’s Regulation?

(1) Eligible Products

Decision XII/2, titled ‘“Measures to
facilitate the transition to
chlorofluorocarbon-free metered dose
inhalers”, taken at the last Meeting of
the Parties in December 2000 has two
provisions that are being implemented
with today’s action. First, as noted in
the FDA letter, paragraph 2 of Decision
X11/2 states ‘““that any
chlorofluorocarbon metered-dose
inhaler product approved after 31
December 2000 for treatment of asthma
and/or chronic obstructive pulmonary
disease in a non-Article 5(1) Party is not
an essential-use unless the product
meets the criteria set out in paragraph
1(a) of Decision IV/25.”

In the past, EPA has allocated
essential-use allowances for all CFC
MDIs containing active moieties used
for the treatment of asthma and COPD,
without distinguishing among
individual products. However, Decision
XII/2 raises the bar for MDI products
approved after December 31, 2000. In
order for an MDI product in the research
and development phase® to be
considered essential, the MDI product
must individually meet the criteria in
Decision IV/25 paragraph 1(a). Decision
IV/25 1(a) states that “use of a
controlled substance should qualify as

6 EPA is unaware of any CFC MDI product that
has been approved by the FDA since December 31,
2000.

essential only if it is necessary for the
health, safety or critical for the
functioning of society (encompassing
cultural and intellectual aspects); and
there are no available technically and
economically feasible alternatives or
substitutes that are acceptable from the
standpoint of environment and health.”
Based on Decision XII/2, EPA believes
that CFC MDI that are still in research
and development, and that contain
active moieties already commercially
available in other MDI products are no
longer “essential”. This is because the
new MDI products would not provide
additional therapy to patients, and thus
are not themselves necessary for the
health, safety or functioning of society
as specified by paragraph 1(a) of
Decision IV/25.

Decision XII/2 allows for the
possibility that a CFC MDI product
containing an active moiety not
currently available as an MDI might be
considered essential if the product met
the requirements of paragraph 1 of
Decision IV/25. If the FDA, in
consultation with EPA, determined that
the new product was “essential”” and
the product met the criteria in Decision
XII/2, the U.S. would forward a
nomination to the Parties. Consistent
with our current practice, EPA and FDA
would only allocate essential-use
allowances for MDIs considered to be
essential by the Parties to the Protocol.

EPA, in consultation with FDA, is
implementing paragraph 2 of Decision
XII/2 by allocating essential-use
allowances to companies only for
production of CFC MDIs for the
treatment of asthma and COPD, and
approved by FDA prior to December 31,
2000. EPA is also proposing to amend
the language at 40 CFR 82.4(t) to reflect
this. One company had in prior years
received essential-use allowances for
research and development of CFC MDIs
containing active moieties that are
already available to patients in MDI
form. Due to Decision XII/2, EPA and
FDA cannot allocate essential-use
allowances to this company for research
and development of MDIs now
considered to be non-essential.

(2) Transfers of Essential-Use
Allowances and “Essential-Use CFCs”

With today’s proposal, EPA is
implementing paragraph 8 of Decision
XII/2 which states that “* * *asa
means of avoiding unnecessary
production of new chlorofluorocarbons,
and provided that the conditions set out
in paragraphs (a)—(d) of Decision IX/20
are met, a Party may allow a MDI
company to transfer:

(a) All or part of its essential-use
authorization to another existing MDI
company; or

(b) CFCs to another MDI company
provided that the transfer complies with
national/regional licence or other
authorization requirements.”

Paragraphs (a)—(d) of Decision IX/20
provide the following conditions for
transfers between Parties: the transfer
applies only up to the maximum level
that has previously been authorized for
the calendar year in which the next
Meeting of the Parties is to be held; both
Parties agree to the transfer; the
aggregate annual level of authorizations
for all Parties for essential-uses of MDIs
does not increase as a result of the
transfer; the transfer or receipt is
reported by each Party involved on the
essential-use quantity-accounting format
approved by the Eighth Meeting of the
Parties by paragraph 9 of Decision VIII/
9.

As the transition progresses, and more
CFC-free MDIs become available, fewer
CFC MDIs will be produced globally.
While many pharmaceutical companies
have production lines for CFC MDIs in
more than one country, this is likely to
change as demand for CFC MDIs
decreases. With last year’s allocation
rule, EPA amended its regulations to
allow transfer of essential-use
allowances for CFC among essential-use
allowance holders domestically (66 FR
1462). As a result of Decision XII/2, EPA
is proposing to allow metered dose
inhaler companies to transfer essential-
use allowances internationally and to
allow transfer of essential-use
allowances to companies that do not
currently hold essential-use allowances
from the U.S.

To accomplish this, EPA is proposing
to change the regulations at 82.12(a)(1)
to allow essential-use allowances for
CFCs to be transferred to another MDI
company and not just to another
essential-use allowance holder. This
will allow an MDI company that
currently does not have essential-use
allowances to receive them through a
trade provided that the allowances are
used to produce essential MDIs. EPA is
also adding essential-use allowances to
the list of allowances that may be traded
internationally under paragraph 82.9(c).
The international transfer of essential-
use allowances would occur in the same
manner as international transfers of
Article 5 allowances and production
allowances are currently traded. This
ensures compliance with section 616 of
the CAA which governs international
trades. For approval of an international
trade for essential-use allowances the
transferor must submit the following
information:
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* The identity of the Party (i.e. the
country other than the U.S. that is
participating in the transfer);

e The names and telephone number
of contact person for the company
where the allowances are being
transferred to (transferee) and names
and contact person for that country’s
government representative;

* The type of allowances being
transferred (essential-use allowances),
the type of chemical being transferred
(CFC-11, CFC-12, or CFC-114);

* The control period (i.e., calendar
year) to which the transfer applies.

After receiving a transfer request, the
Administrator may at her discretion
consider the following factors in
deciding whether to approve a transfer:

» Possible creation of economic
hardship;

* Possible effects on trade;

» Potential environmental
implications;

e The total amount of unexpended
allowances held by United States
entities;

* Whether the essential-use
allowances will be used in metered dose
inhaler considered essential by the
Parties.

EPA is proposing a mechanism to
allow MDI companies to transfer CFCs
already produced under the authority of
essential-use allowances to other MDI
companies as specified by paragraph 8
of Decision XII/2. EPA believes that
other Parties to the Protocol are
implementing this portion of Decision
XII/2 in a similar manner which will
allow free flow of CFCs produced with
essential-use allowances between
Parties and between MDI companies.
EPA believes that this additional
flexibility will result in a decrease in the
total amount of CFCs produced for
essential-uses globally.

First, we are amending section 82.3 to
define the term “essential-use CFC” to
mean CFCs already produced using
essential-use allowances. Second, we
are modifying the parenthetical in
paragraph 82.4(d) so that import of
“essential-use CFCs” will no longer
count against the U.S. MDI company’s
essential-use allowances for that year.
This will allow an MDI company to
procure “essential-use CFCs”” beyond
the amount of essential-use allowances
allocated to them in a particular control
period if the transfer is approved by
EPA (see next paragraph). Third, we are
defining the term “essential MDIs” in
section 82.3 as the following, “MDIs for
the treatment of asthma and chronic
obstructive pulmonary disease,
approved by the FDA or by another
Party’s analogous health authority
before December 31, 2000, and

considered to be essential by the Party
where the MDI product will eventually
be sold. If the MDI product is to be sold
in the U.S., the active moiety contained
in the MDI must be listed as essential at
21 CFR 2.125(e).” By defining essential
MDIs as such, we ensure that transferred
“essential-use CFCs” would be used
solely for production of MDIs
considered essential by the Parties and
the country where they are being
ultimately sold.

EPA is adding paragraph (d) to the
regulations at 82.12 to create the
mechanism that EPA will use to
approve transfers of essential-use CFCs
between MDI companies in the U.S.,
and adding paragraph (g) to 82.9 to
govern transfer of essential-use CFCs
between U.S. companies and companies
in other Parties. Under the proposed
changes to 82.12 the transferee would
submit to EPA the following
information before EPA would approve
a transfer of essential-use CFGCs.

+ The identities and addresses of the
transferor and the transferee;

¢ The name and telephone numbers
of contact persons for the transferor and
the transferee;

* The amount of each controlled
substance (CFC-11, CFC-12, or CFC—-
114) being transferred;

» The specific metered dose inhaler
products (i.e. the MDI drug product or
active moiety) that the company plans
to produce with the transferred CFCs;

* The country(ies) where the CFC
metered dose inhalers produced with
the transferred essential-use CFCs will
be sold if other than in the United
States;

* Certification that the essential-use
CFCs will be used in the production of
essential MDIs. If the metered dose
inhalers are to be sold in the United
States, the certification must state that
metered dose inhalers produced with
the transferred essential-use CFCs are
listed as essential at 21 CFR 2.125. If the
metered dose inhalers produced with
the essential-use CFCs are to be sold
outside the United States, the transferee
must certify that the metered dose
inhalers produced with the essential-use
CFCs are considered essential by the
importing country.

The transferor must submit to EPA a
letter concurring with the terms of the
transferees request before the
application is complete. For
international transfers under section
82.9, EPA would require the same
information requested at 82.12 and
listed above, and a letter from the
embassy of the Party involved in the
transfer stating that the transfer is
approved by the government of the
Party.

If EPA approves the transfer, EPA
would issue letters to the transferor and
the transferee indicating that the
transfer may proceed. If EPA objects to
the transfer, EPA would issue letters to
the transferor and transferee stating the
basis for disallowing the transfer. The
burden of proof is placed on the
transferee (if the transferee is a U.S.
company) to retain sufficient records to
prove that the transferred essential-use
CFCs are used only for production of
essential MDIs. If the MDIs are
produced in the U.S. and are to be
exported to another country the
transferee must ensure that the MDIs
produced are considered essential by
the national authority of the importing
country. If EPA ultimately found that
the transferee did not use the essential-
use CFCs in essential MDIs, then the
transferee would be in violation of the
CAA.

Finally, EPA is proposing to revise the
definition of “essential-use allowances”
under section 82.3 to ensure consistency
with the Montreal Protocol and section
82.4. Under the Montreal Protocol,
essential-use exemptions were granted
for the years 1996—2003. EPA has
already granted essential-use allowances
for calendar year 2001, and is proposing
to allocate essential-use allowances for
calendar year 2002. Further, EPA
anticipates that the Parties will continue
to grant essential-use exemptions until
the transition from class I ODS in
essential applications is complete.
Therefore, EPA is proposing to change
the definition of essential-use allowance
by omitting a specific end date for the
program.

III. Exemption for Methyl Chloroform
for Use in the Space Shuttle and Titan
Rockets

EPA is proposing to allocate methyl
chloroform (MCF) for use in solid rocket
motor assemblies. The CAA exemption
for continued production and import of
methyl chloroform is found at 604(d)(1)
and reads as follows:

(1) Essential Uses of Methyl Chloroform.—
Notwithstanding the termination of
production required by subsection (b), during
the period beginning on January 1, 2002, and
ending on January 1, 2005, the Administrator
[of EPA], after notice and opportunity for
public comment, may, to the extent such
action is consistent with the Montreal
Protocol, authorize the production of limited
quantities of methyl chloroform solely for use
in essential applications (such as
nondestructive testing for metal fatigue and
corrosion of existing airplane engines and
airplane parts susceptible to metal fatigue)
for which no safe and effective substitute is
available. Notwithstanding this paragraph,
the authority to produce methyl chloroform
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for use in medical devices shall be provided
in accordance with paragraph (2).

Decision X/6 states that “* * * the
remaining quantity of methyl
chloroform authorized for the United
States at previous meetings of the
Parties [will] be made available for use
in manufacturing solid rocket motors
until such time as the 1999-2001
quantity of 176.4 tons (17.6 ODP-
weighted tons) allowance is depleted, or
until such time as safe alternatives are
implemented for remaining essential-

uses.” According to the EPA tracking
system, the total amount of MCF
produced or imported by essential-use
allowance holders was 15.2 metric tons
in the calendar year 1999, and 3.3
metric tons in the calendar year 2000.
EPA is proposing to allocate 50.4 metric
tons of MCF for 2002 for use in the
Space Shuttle and Titan Rockets, which
is the amount requested by essential-use
applicants for 2002. Essential-use
allowance holders should be aware that
the exemption for MCF under section
604(d)(1) of the CAA expires in the year

2005. Thus, EPA will not have statutory
authority to allocate essential-use
allowances for MCF after that date.

IV. Allocation of Essential-Use
Allowances for Medical Devices and
the Space Shuttle and Titan Rockets for
Calendar Year 2002

EPA is proposing to allocate essential-
use allowances for calendar year 2002 to
entities listed in Table I for exempted
production or import of the specific
quantity of class I controlled substances
solely for the specified essential-use.

TABLE |.—ESSENTIAL USE ALLOCATION FOR CALENDAR YEAR 2002

. Quantity
Company Chemical (metric tons)
(i) Metered Dose Inhalers (for oral inhalation) for Treatment of Asthma and Chronic Obstructive Pulmonary Disease
Armstrong Pharmaceuticals ...........cccoccoviiiiiniiiiiesieee e CFC-11 or CFC—12 or CFC—114 ....cccceiiiiiiiiiieeiee e 343
Aventis CFC-11 or CFC-12 or CFC-114 ... 150
Boehringer Ingelheim Pharmaceuticals ...........c.cccoveeiiiieniiineenns CFC-11 or CFC-12 or CFC-114 743
Glaxo SMIthKINE ....ccooiiiiiiiiiiie e CFC—-11 or CFC-12 or CFC—114 ....ccioiiiiiiiieniecee e 1016
Schering-Plough Corporation .. CFC-11 or CFC-12 or CFC-114 .... 949
Sidmak Laboratories Inc .......... CFC-11 or CFC-12 or CFC-114 ... 67
3M PharmaceuUtiCalS ........cccevirieriiiere e CFC-11 or CFC-12 or CFC-114 120
(ii) Cleaning, Bonding and Surface Activation Applications for the Space Shuttle Rockets and Titan Rocket
National Aeronautics and Space Administration (NASA)/ | Methyl Chloroform ........ccocoioiiiiiiiiie e 47
Thiokol Rocket.
United States Air Force/Titan Rocket ..........cccceviveiiiiiennienenns Methyl Chloroform ........oooceiiiiiii e 3.4

V. General Laboratory Exemption for
Class I ODSs

On March 13, 2001, EPA issued a
direct final rule that implemented a de
minimis exemption under the Clean Air
Act for continued production and
import of class I ODS for laboratory
essential-uses (66 FR 14760). With the
direct final rule, EPA allocated
essential-use allowances for laboratory
uses for the year 2001 only. Under the
Montreal Protocol, the Parties have
approved a global (i.e., general)
exemption for laboratory and analytical
uses for set periods of time. At their
tenth meeting in 1998, the Parties, in
Decision X/19, extended the global
laboratory and analytical essential-use
exemption until December 31, 2005,
under the conditions set out in Annex
II of the report of the Sixth Meeting of
the Parties. Today’s action proposes to
extend EPA’s regulatory de minimis
exemption for essential laboratory and
analytical uses through 2005 as
consistent with the Montreal Protocol.

Decision X/19 also states that at the
annual Meetings of the Parties, on the
basis of information reported by the
Technology and Economic Assessment
Panel (TEAP), the Parties may “decide
on any uses of controlled substances
which should no longer be eligible

under the exemption for laboratory and
analytical uses and the date from which
any such restriction should apply.”
Subsequently, the Parties at the
Eleventh Meeting of the Parties to the
Protocol took Decision XI/15 which
eliminated the following uses from the
global exemption for laboratory and
analytical uses for controlled substances
from the year 2002 onward:

(a) Testing of oil and grease, and total
petroleum hydrocarbons in water;

(b) Testing of tar in road-paving
materials; and

(c) Forensic finger-printing.

With today’s action, EPA is proposing
to amend Part 82 subpart A, appendix
G to define the above laboratory
methods as non-essential pursuant to
Decision XI/15. Under this proposed
change to appendix G, production or
import of class I ODSs for these specific
laboratory methods will be prohibited
beginning January 1, 2002.

In the U.S., class I ODSs are not used
for testing of tar in road-paving
materials and forensic finger-printing.
Thus, we expect that the major impact
of Decision XI/15 will be upon testing
of oil and grease, and total petroleum
hydrocarbons in water. EPA requires
testing for the these conventional
pollutants as a part of its wastewater

and hazardous waste programs. The
analytical methods for measuring “oil
and grease” include EPA methods
413.1, 413.2 and 418.1, which use CFC-
113. Pursuant to Decision XI/15,
methods for testing for oil and grease in
water using class I ODSs will no longer
be considered essential in the year 2002.
Thus, new production or importation of
CFC-113 for those EPA test methods
will be prohibited. This should not
cause a problem for laboratories since
there are alternative methods available
for testing of oil and grease that do not
rely on class I ODS, and EPA
recommends that laboratories switch to
these alternative methods.” You may

7On May 14, 1999, EPA published alternative
analytical methods for these tests that do not
require using class I ODSs: Method 1664 Revision
A: N-Hexane Extractable Material (HEM; Oil and
Grease) and Silica Gel Treated—Hexane Extractable
Material (SGR-HEM; Nonpolar Material) by
Extraction and Gravimetry. EPA promulgated
method 9071B to replace method 9070 and
incorporates Method 1664 for use in EPA’s
Resource Conservation and Recovery Act programs.
For more information on method 1664, please
reference EPA’s Office of Water website at
www.epa.gov/ost/methods/oil.html. For technical
information regarding Resource Conservation and
Recovery Act test methods and regulations please
call the Office of Solid Waste Methods information
and communication exchange at (703) 821-4690.
For technical information regarding testing methods
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use stockpiled CFC-113 that was
imported for production before January
1, 2001 or recycled CFC-113 as long as
EPA’s Office of Water and Office of
Solid Waste continue to accept results
from test methods using CFC-113.

Pursuant to Decision X/19, the TEAP
will continue to make recommendations
for laboratory uses which no longer
require class I ODSs. The Parties to the
Protocol may remove additional
methods or uses from the global
laboratory exemption in the future.
Currently, there are no
recommendations by the TEAP to
remove any additional laboratory uses
beyond those listed in Decision XI/15. If
the Parties decide to remove any other
laboratory uses from the exemption,
EPA will propose appropriate
regulations. EPA reserves the right to
determine that a particular test method
is non-essential in the United States,
even if it continues to be considered
essential by the Parties.

The current regulations require
annual certifications from laboratory
customers stating that the class I ODSs
produced and/or imported under the
laboratory exemption will not be resold
or used in manufacturing. EPA is
proposing to amend the recordkeeping
and reporting requirements at 40 CFR
82.13 so that these certifications also
state that the class I ODSs obtained
under the laboratory exemption will be
used for essential laboratory uses as
defined by appendix G. EPA believes
that these additional requirements will
not impose additional paperwork
burden on the regulated entities since
annual certifications are already
required.

VI. Clarification Regarding Use of
Material Produced Under Essential-Use
Allowances for Non-Essential-Uses

EPA is proposing to add paragraph
(t)(4) to section 82.4 in order to clarify
that virgin class I ODSs produced under
the authority of essential-use allowances
may not be used in applications that are
not essential (i.e., those uses not listed
in paragraphs (t)(2), (t)(3), and appendix
G of subpart A). The regulations at
section 82.4 establish limited exceptions
to the production and import bans for
class I ODS. The use or sale of virgin
class I ODS produced under these
exceptions for other purposes would
circumvent the production and import
bans and the intent of these exceptions.

We are concerned that laboratories
might obtain class I ODSs in excess of
their own need under the general
laboratory exemption with the intent of

required under the Clean Water Act, call the Office
of Water Resource Center at (202) 260—-7786.

“recycling” the class I ODS and re-
selling it into other non-laboratory
markets at a profit. Therefore, we
explicitly prohibit such actions in
section 82.4(t)(4) by stating that “Itis a
violation of this subpart to obtain virgin
class I ODSs under the general
laboratory exemption in excess of actual
need, and to recycle that material for
sale into other markets.” The intent of
this provision is not to disallow
laboratories from purchasing sufficient
class I ODSs for their own use, nor is it
meant to discourage laboratories from
re-using or recycling class I ODSs that
are legitimately used for essential
laboratory methods. It is meant to
discourage those that might exploit a
potential loophole and purchase
quantities of ODSs far in excess of what
would normally be necessary for
laboratory uses, nominally “use” the
class I ODS, and then “recycle” the
material and sell it for use in non-
laboratory applications.

EPA is aware that certain companies
extract and recycle CFCs from MDIs that
are “‘off-specification” and are thus not
marketable. These recycled CFCs are
often sold for use in non-essential
applications. The addition of paragraph
(t)(4) would not prevent this practice
from continuing since the CFCs
contained in off-specification MDIs are
not considered virgin material. EPA is
unaware of any virgin essential-use
material that is being sold or used for
non-essential purposes at this time, and
therefore does not anticipate that this
clarification will have any economic
impact.

VII. Administrative Requirements

A. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector.

Under section 202 of the UMRA, EPA
generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.

The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Section 204 of the
UMRA requires the Agency to develop
a process to allow elected state, local,
and tribal government officials to
provide input in the development of any
proposal containing a significant
Federal intergovernmental mandate.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year. This
rule imposes no enforceable duty on any
State, local or tribal government. For the
private sector, it clarifies existing
requirements and adds recordkeeping
and reporting requirements for those
who wish to participate in a voluntary
program. Thus, it is not subject to the
requirements of sections 202 and 205 of
the UMRA. EPA has also determined
that this rule contains no regulatory
requirements that might significantly or
uniquely affect small governments;
therefore, EPA is not required to
develop a plan with regard to small
governments under section 203. Finally,
because this rule does not contain a
significant intergovernmental mandate,
the Agency is not required to develop a
process to obtain input from elected
state, local, and tribal officials under
section 204.

B. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether this regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:
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(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlement, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order. It has
been determined by OMB and EPA that
this action is not a ““significant
regulatory action” under the terms of
Executive Order 12866 and is therefore
not subject to OMB review under the
Executive Order.

C. Paperwork Reduction Act (PRA)

The information collection
requirements in this proposed rule will
be submitted for approval to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq. An Information
Collection Request (ICR) document will
be prepared by EPA and sent to OMB.
Once the ICR in completed, EPA will
issue a notice soliciting public comment
on the ICR.

The information required in today’s
proposed rule, and that will be outlined
in the ICR is mandatory under section
603(b) of the CAA which states that all
production, import, and export of class
I and class II ODSs must be reported to
EPA. EPA is also requesting information
from transferors and transferees of
essential-use CFCs to ensure the
conditions of Decision XII/2 and section
604(d) of the Act are met, so that only
essential MDI products will be
produced using essential-use CFCs. The
information collected will be considered
confidential, and will only be released
in the aggregate to protect individual
company information.

The estimated burden will be set forth
in the ICR. We do not expect this cost
and burden to be substantial since
similar reporting requirements for
transferring production, consumption,
and essential-use allowances are already
in place under subpart A. Further, there
are only a small number of MDI
companies that are able to produce
CFC-MDIs in the U.S. Thus, the number
of companies engaged in transferring
essential-use CFC will be small as well.
Burden means the total time, effort, or
financial resources expended by persons

to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

D. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Today’s rule does not affect the
communities of Indian tribal
governments since the only entities
directly affected by this rule are the
companies that requested essential-use
allowances or make use of the general
exemption for laboratory uses. Thus,
Executive Order 13175 does not apply
to this rule. In the spirit of Executive
Order 13175, and consistent with EPA
policy to promote communications
between EPA and tribal governments,
EPA specifically solicits additional

comment on this proposed rule from
tribal officials.

E. Regulatory Flexibility Act (RFA) as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impact
of today’s rule on small entities, small
entities is defined as: (1) Pharmaceutical
preparations manufacturing businesses
(NAICS code 325412) that have less
than 750 employees; and environmental
testing services (NAICS code 541380)
that have annual receipts of less than $5
million dollars (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. We have determined that the
one pharmaceutical company that is not
receiving essential-use allowances for
use in CFC MDIs could experience an
economic impact. The direct impact of
this rule is that this company will be
unable to import or produce CFCs for
research and development of CFC MDIs
that contain active moieties already
available to the public. However, the
economic impact is not quantifiable
since this company does not have MDI
products that are approved by the FDA
and can be sold in the U.S. This
company has participated in the
essential-use allowance process since
the original phaseout of class I ODS in
1996, and is aware that the U.S. as a
Party to the Montreal Protocol is bound
to complete the transition to CFC-free
MDlIs.

Environmental testing labs are
affected by this rule in that beginning in
the year 2002 newly imported or
produced CFC-113 cannot be used in
the testing of oil and grease, and total
petroleum hydrocarbons in water. EPA
believes that because there is an
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alternative method available, and that
stockpiled and recycled CFC-113 can
continue to be used for this testing if
necessary, that the economic impact of
this regulation on small environmental
testing laboratories is minimal. Further,
alternative methods to test oil and
grease that do not use ODSs are
available.

Although this proposed rule will not
have significant economic impact on a
substantial number of small entities,
EPA nonetheless has tried to reduce the
impact on small entities. In the case of
environmental testing laboratories, EPA
is minimizing the reporting
requirements associated with this rule
by simply amending the yearly
certification already required of them
under existing regulations. In this case
of the one pharmaceutical company that
is not receiving essential-use allowances
for CFCs, we believe that there is no
way to reduce the impact on this small
business while still complying with
Decision XII/2 of the Montreal Protocol.
We continue to be interested in the
potential impact of the proposed rule on
small entities and welcome comments
related to these issues.

F. Applicability of Executive Order
13045: Protection of Children From
Environmental Health Risks and Safety
Risks

Executive Order 13045: “Protection of
Children from Environmental Health
risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that
(1) is determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health and safety risk
that EPA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. EPA
interprets E.O. 13045 as applying only
to those regulatory actions that are
based on health or safety risks, such that
the analysis required under section 5—
501 of the Order has the potential to
influence the regulation. This rule is not
subject to E.O. 13045 because it
implements the phase-out schedule and
exemptions established by Congress in
Title VI of the Clean Air Act.

G. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law No.

104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in this regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
proposed rule does not involve
technical standards. Therefore, EPA did
not considering the use of any voluntary
consensus standards.

H. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. With today’s
action EPA is proposing that the use of
CFC-113 for testing of oil and grease is
no longer considered ‘“‘essential” as
consistent with Decision XI/15 of the
Parties to the Montreal Protocol. Thus,
import and production of CFCs for this
use will be prohibited beginning
January 1, 2002. EPA believes that this
will not substantially affect local and
state government implementation of the
Clean Water Act since stockpiles of
CFC-113 produced or imported prior to
the year 2002, and recycled material can
continue to be used for these methods.
Further, alternative methods that do not
use ODSs are available. Thus, Executive
Order 13132 does not apply to this rule.
In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this

proposed rule from State and local
officials.

I. Executive Order 13211 (Energy
Effects)

This rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemicals,
Chlorofluorocarbons, Exports, Imports,
Laboratory and analytical uses, Methyl
chloroform, Ozone layer, Reporting and
recordkeeping requirements.

Dated: October 24, 2001.
Christine Todd Whitman,
Administrator

40 CFR part 82 is proposed to be
amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

1. The authority citation for part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

Subpart A—Production and
Consumption Controls

2. Section 82.3 is amended by adding
new definitions in alphabetical order for
“Essential-use chlorofluorocarbons
(Essential CFCs)”’, and ‘‘Essential
metered dose inhaler (Essential MDI)”,
and revising the definition of “Essential-
use allowances” to read as follows:

§82.3 Definitions.
* * * * *

Essential Metered Dose Inhaler
(Essential MDI) means metered dose
inhalers for the treatment of asthma and
chronic obstructive pulmonary disease,
approved by the Food and Drug
Administration or by another Party’s
analogous health authority before
December 31, 2000, and considered to
be essential by the Party where the MDI
product will eventually be sold. If the
MDI product is to be sold in the U.S.,
the active moiety contained in the MDI
must be listed as essential at 21 CFR
2.125(e).

Essential-Use Allowances means the
privileges granted by § 82.4(t) to
produce class I substances, as
determined by allocation decisions
made by the Parties to the Montreal
Protocol and in accordance with the
restrictions delineated in the Clean Air
Act Amendments of 1990.
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Essential-Use Chlorofluorocarbons
(Essential-use CFCs) are the CFCs (CFC—
11, CFC-12, or CFC-114) produced
under the authority of essential-use
allowances and not the allowances
themselves. Essential-use CFCs include
CFGCs imported or produced by U.S.
entities under the authority of essential-
use allowances for use in metered dose
inhalers, as well as CFCs imported or
produced by non-U.S. entities under the
authority of privileges granted by the
Parties and the national authority of
another country for use in metered dose
inhalers.

3. Section 82.4 is amended:

a. By revising paragraph (d).

b. By revising paragraph (k).

c. By revising paragraphs (t)
introductory text, (t)(1)(i), and (t)(3).

d. By adding the table to the end of
paragraph (t)(2).

e. By adding paragraphs (t)(1)(iii) and
(t)(4).

The revisions and additions read as
follows:

§82.4 Prohibitions.
* * * * *

(d) Effective January 1, 1996, for any
class I, Group I, Group II, Group III,
Group IV, Group V, or Group VII
controlled substances, and effective
January 1, 2005, for any class I, Group
VI controlled substances, no person may
import (except for transhipments or
heels), at any time in any control period

(except for controlled substances that
are transformed or destroyed, or
transfers of essential-use CFCs) in
excess of the amount of unexpended
essential-use allowances or exemptions
as allocated under this section, or the
amount of unexpended destruction and
transformation credits obtained under
§82.9 held by that person under the
authority of this subpart at that time for
that control period. Every kilogram of
excess importation (other than
transhipments or heels) constitutes a
separate violation of this subpart. It is a
violation of this subpart to obtain virgin
class I ODSs under the general
laboratory exemption in excess of actual
need and to recycle that material for sale

into other markets.
* * * * *

(k) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class
I, Group VI controlled substances, a
person may not use production
allowances to produce a quantity of a
class I controlled substance unless that
person holds under the authority of this
subpart at the same time consumption
allowances sufficient to cover that
quantity of class I controlled substances
nor may a person use consumption
allowances to produce a quantity of
class I controlled substances unless the
person holds under authority of this
subpart at the same time production
allowances sufficient to cover that

quantity of class I controlled substances.
However, prior to January 1, 1996, for
all class I controlled substances, and
prior to January 1, 2005 for class I,
Group VI controlled substances, only
consumption allowances are required to
import, with the exception of
transhipments, heels and used
controlled substances. Effective January
1, 1996, for all Groups of class I
controlled substances, except Group VI,
only essential-use allowances or
exemptions are required to import class
I controlled substances, with the
exception of transhipments, heels, used
controlled substances, and essential-use
CFCs.

* * * * *

(t) Effective January 1, 1996, essential-
use allowances are apportioned to a
person under paragraphs (t)(2) and (t)(3)
of this section for the exempted
production or importation of specified
class I controlled substances solely for
the purposes listed in paragraphs
(t)(1)(i) through (iii) of this section.

(1) * %k %

(i) Metered dose inhalers (MDIs) for
the treatment of asthma and chronic
obstructive pulmonary disease that were
approved by the Food and Drug
Administration before December 31,
2000.

(11) * Kk %

(iii) Laboratory and Analytical Uses
(Defined at appendix G of this subpart).

(2) EE

TABLE |.—ESSENTIAL USE ALLOCATION FOR CALENDAR YEAR 2002

. Quantity
Company Chemical (metric tons)
(i) Metered Dose Inhalers (for oral inhalation) for Treatment of Asthma and Chronic Obstructive Pulmonary Disease
Armstrong PharmaceuticalS ..........cccccovvvvveiiieresiiee e CFC—11 or CFC—12 0r CFC—114 ...ccoeveeieeeecieeeeieeesie e sinee e 343
AVENLS ..o CFC-11 or CFC-12 or CFC-114 150
Boehinger Ingelheim Pharmaceuticals .... CFC-11 or CFC-12 or CFC-114 743
Glaxo SMIthKINE .......oooiiiiiiii e CFC-11 or CFC-12 or CFC—114 ..ot 1016
Schering-Plough Corporation .........ccccceeviieeeviieesniieesseee e CFC-11 or CFC-12 or CFC-114 949
Sidmak Laboratories Inc. ........ CFC-11 or CFC-12 or CFC-114 67
3M PharmaceutiCalS .........cccceiiiiiiiiiiienieeiee e CFC-11 or CFC-12 or CFC-114 120
(ii) Cleaning, Bonding and Surface Activation Applications for the Space Shuttle Rockets and Titan Rocket
National Aeronautics and Space Administration (NASA)/ | Methyl Chloroform ...t a7
Thiokol Rocket.
United States Air Force/Titan ROCKEt .........ccccvieeiiiiiiiniiiinieens Methyl ChIOroform ........cooeiiiiiieee e 34

(3) A global exemption for class I
controlled substances for essential
laboratory and analytical uses shall be

(4) Any person using virgin class I
ODSs produced under the authority of
essential-use allowances or the

of virgin class I ODS produced or
imported under the authority of
essential-use allowances or the

in effect through December 31, 2005
subject to the restrictions in appendix G
of this subpart, and subject to the record
keeping and reporting requirements at

§ 82.13(u) through (z). There is no
amount specified for this exemption.

essential-use exemption in paragraph
(t)(3) of this section for anything other
than an essential-use (i.e. for uses other
than those specifically listed in
paragraph (t)(1) of this section is in
violation of this subpart. Each kilogram

essential-use exemption and used for a
non-essential-use is a separate violation
of this subpart. Any person selling
virgin class I material produced or
imported under the authority of
essential-use allowances or the
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essential-use exemption for uses other
than an essential-use is in violation of
this subpart. Each kilogram of virgin
class I ODS produced under the
authority of essential-use allowances or
the essential-use exemption and sold for
a use other than an essential-use is a
separate violation of this subpart. It is a
violation of this subpart to obtain virgin
class I ODSs under the general
laboratory exemption in excess of actual
need and to recycle that material for sale
into other markets.

* * * * *

4. Section 82.9 is amended:

a. By revising the section heading.

b. By revising paragraphs (c)
introductory text, (c)(1) introductory
text, (c)(1)(iv), (c)(2)(@iv), and (c)(4).

c. By adding paragraphs (c)(3)(v) and
(g)

gThe revisions and additions read as
follows:

§82.9 Availability of allowances in
addition to baseline production allowances
for class | ozone depleting substances—
International transfers of production
allowances, Article 5 allowances, essential-
use allowances, and essential-use CFCs.

* * * * *

(c) A company may increase or
decrease its production allowances, its
Article 5 allowances, or its essential-use
allowances for CFCs for use in essential
MDIs, by trading with another Party to
the Protocol according to the provision
under this paragraph (c). A nation listed
in appendix C to this subpart (Parties to
the Montreal Protocol) must agree either
to transfer to the person for the current
control period some amount of
production or import that the nation is
permitted under the Montreal Protocol
or to receive from the person for the
current control period some amount of
production or import that the person is
permitted under this subpart. If the
controlled substance is produced under
the authority of production allowances
and is to be returned to the Party from
whom production allowances are
received, the request for production
allowances shall also be considered a
request for consumption allowances
under § 82.10(c). If the controlled
substance is produced under the
authority of production allowances and
is to be sold in the United States or to
another Party (not the Party from whom
the allowances are received), the U.S.
company must expend its consumption
allowances allocated under § 82.6 and
§82.7 in order to produced with the
additional production allowances.

(1) For trades from a Party, the person
must obtain from the principal
diplomatic representative in that
nation’s embassy in the United States a

signed document stating that the
appropriate authority within that nation
has established or revised production
limits for the nation to equal the lesser
of the maximum production that the
nation is allowed under the Protocol
minus the amount transferred, the
maximum production that is allowed
under the nation’s applicable domestic
law minus the amount transferred, or
the average of the nation’s actual
national production level for the three
years prior to the transfer minus the
production transferred. The person must
submit to the Administrator a transfer
request that includes a true copy of this
document and that sets forth the
following:

* * * * *

(iv) The chemical type, type of
allowance being transferred, and the
amount of allowances being transferred;
* * * * *

(2) EE

(iv) The chemical type, type of
allowance being transferred, and the
level of allowances being transferred;
and

(3) EE

(v) In the case of transfer of essential-
use allowances the Administrator may
consider whether the CFCs will be used
for production of essential MDIs.

* * * * *

(4) The Administrator will issue the
person a notice either granting or
deducting production allowances,
Article 5 allowances, or essential-use
allowances, and specifying the control
period to which the transfer applies,
provided that the request meets the
requirement of paragraph (c)(1) of this
sections for trades from Parties and
paragraph (c)(2) of this section for trades
to Parties, unless the Administrator has
decided to disapprove the trade under
paragraph (c)(3) of this section. For a
trade from a Party, the Administrator
will issue a notice that revises the
allowances held by the person to equal
the unexpended production, Article 5,
or essential-use allowances held by the
person under this subpart plus the level
of allowable production transferred
from the Party. For a trade to a Party, the
Administrator will issue a notice that
revises the production limit for the
person to equal the lesser of:

(i) The unexpended production
allowances, essential-use allowances, or
Article 5 allowances held by the person
under this subpart minus the amount
transferred; or

(ii) The unexpended production
allowances, essential-use allowances, or
Article 5 allowances held by the person
under this subpart minus the amount by
which the United States average annual

production of the controlled substance
being traded for the three years prior to
the transfer is less than the total
production allowable for that substance
under this subpart minus the amount
transferred. The change in allowances
will be effective on the date that the
notice is issued.

* * * * *

(g) International transfer of essential-
use CFCs. (1) For trades of essential-use
CFCs where the transferee or the
transferor is a person in another nation
(Party), the transferee must submit the
information requested in § 82.12(d)(2)
and (d)(3), along with a signed
document from the principal diplomatic
representative in the Party’s embassy in
the United States stating that the
appropriate authority within that nation
has approved the transfer of the
essential-use CFCs.

(2) If the transfer claim is complete,
and EPA does not object to the transfer,
then EPA will issue letters to the
transferor and the transferee indicating
that the transfer may proceed. EPA
reserves the right to disallow a transfer
if the transfer request is incomplete, or
if it has reason to believe that the
transferee plans to produce MDIs that
are not essential MDIs. If EPA objects to
the transfer, EPA will issue letters to the
transferor and transferee stating the
basis for disallowing the transfer. The
burden of proof is placed on the
transferee to retain sufficient records to
prove that the transferred essential-use
CFCs are used only for production of
essential MDIs. If EPA ultimately finds
that the transferee did not use the
essential-use CFCs for production of
essential MDIs then the transferee is in
violation of this subpart.

* * * * *

5. Section 82.12 is amended by

a. Revising the section heading.

b. Revising paragraph (a)(1)
introductory text.

c. Adding paragraph (d).

The revisions and additions read as
follows:

§82.12 Domestic transfers for class |
controlled substances.

(a) * % %

(1) Until January 1, 1996, for all class
I controlled substances, except for
Group VI, and until January 1, 2005, for
Group VI, any person (“transferor’”’) may
transfer to any other person
(“transferee’’) any amount of the
transferor’s consumption allowances or
production allowances, and effective
January 1, 1995, for all class I controlled
substances any person (‘“‘transferor’’)
may transfer to any other person
(“transferee’’) any amount of the
transferor’s Article 5 allowances. After
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January 1, 2002 any essential-use
allowance holder (including those
persons that hold essential-use
allowances issued by a Party other than
the United States) (‘“‘transferor’’) may
transfer essential-use allowances for
CFCs to a metered dose inhaler
company solely for the manufacture of
essential MDIs.

* * * * *

(d) Transfers of essential-use CFCs. (1)
Effective January 1, 2002, any metered
dose inhaler company (transferor) may
transfer essential-use CFCs to another
metered dose inhaler company
(transferee) provided that the
Administrator approves the transfer.

(2) The transferee must submit a
transfer claim to the Administrator for
approval before the transfer can take
place. The transfer claim must set forth
the following:

(i) The identities and addresses of the
transferor and the transferee;

(ii) The name and telephone numbers
of contact persons for the transferor and
the transferee.

(iii) The amount of each controlled
substance (CFC-11, CFC-12, or CFC—-
114) being transferred.

(iv) The specific metered dose inhaler
products (i.e. the MDI drug product or
active moiety) that the transferee plans
to produce with the transferred CFCs.

(v) The country(ies) where the CFC
metered dose inhalers produced with
the transferred essential-use CFCs will
be sold if other than in the United
States.

(vi) Certification that the essential-use
CFGCs will be used in the production of
essential MDIs. If the MDIs are to be
sold in the United States, the
certification must state that MDIs
produced with the transferred essential-
use CFCs are listed as essential at 21
CFR 2.125, and were approved by the
Food and Drug Administration before
December 31, 2000. If the MDIs
produced with the essential-use CFCs
are to be sold outside the United States,
the transferee must certify that the
metered dose inhalers produced with
the essential-use CFCs are considered
essential by the importing country.

(3) The transferor must submit a letter
stating that it concurs with the terms of
the transfer as requested by the
transferee.

(4) Once the transfer claim is
complete, and if EPA does not object to
the transfer, then EPA will issue letters
to the transferor and the transferee
within 10 business days indicating that
the transfer may proceed. EPA reserves
the right to disallow a transfer if the
transfer request is incomplete, or if it
has reason to believe that the transferee

plans use the essential-use CFCs in
anything other than essential MDIs. If
EPA objects to the transfer, within EPA
will issue letters to the transferor and
transferee stating the basis for
disallowing the transfer. The burden of
proof is placed on the transferee to
retain sufficient records to prove that
the transferred essential-use CFCs are
used only for production of essential
MDIs. If EPA ultimately finds that the
transferee did not use the essential-use
CFCs for production of essential MDIs
then the transferee is in violation of this
subpart.

* * * * *

6. Section 82.13 is amended:

a. By revising paragraphs (f)(2)(xv)
and (f)(3)(xii).

b. By revising paragraphs (g)(1)(xvi)
and (g)(4)(xiii).

c. By revising paragraph (u).

d. By revising paragraph (v).

e. By revising paragraph (y)
introductory text.

The revisions read as follows:

§82.13 Recordkeeping and reporting
requirements.
* * * * *

(f] * x %

(2) * Kk %

(xv) Written certifications that
quantities of controlled substances,
meeting the purity criteria in appendix
G of this subpart, were purchased by
distributors of laboratory supplies or by
laboratory customers to be used only in
essential laboratory and analytical uses
as defined by appendix G, and not to be

resold or used in manufacturing.
* * * * *

(3) * % %

(xii) In the case of laboratory
essential-uses, certifications from
distributors of laboratory supplies that
controlled substances were purchased
for sale to laboratory customers who
certify that the substances will only be
used for essential laboratory and
analytical uses as defined by appendix
G of this subpart, and will not be resold
or used in manufacturing; or, if sales are
made directly to laboratories,
certification from laboratories that the
controlled substances will only be used
for essential laboratory and analytical
uses (defined at appendix G of this
subpart) and will not be resold or used

in manufacturing.
* * * * *

(g] R

(1) * % %

(xvi) Copies of certifications that
imported controlled substances are
being purchased for essential laboratory
and analytical uses (defined at appendix
G of this subpart) or being purchased for

eventual sale to laboratories that certify
that controlled substances are for
essential laboratory and analytical uses
(defined at appendix G of this subpart).
* * * * *

(4) EE

(xiii) The certifications from essential-
use allowance holders stating that the
controlled substances were purchased
solely for specified essential-uses and
will not be resold or used in
manufacturing; and the certifications
from distributors of laboratory supplies
that the controlled substances were
purchased solely for eventual sale to
laboratories that certify the controlled
substances are for essential laboratory
and analytical uses (defined at appendix
G of this subpart), or if sales are made
directly to laboratories, certifications
from laboratories that the controlled
substances will only be used for
essential laboratory and analytical uses
(defined at appendix G of this subpart)
and will not be resold or used in

manufacturing.
* * * * *

(u) Any person allocated essential-use
allowances who submits an order to a
producer or importer for a controlled
substance must report the quarterly
quantity received from each producer or
importer.

(v) Any distributor of laboratory
supplies receiving controlled substances
under the global laboratory essential-use
exemption for sale to laboratory
customers must report quarterly the
quantity received of each controlled
substance from each producer or
importer.

* * * * *

(y) A laboratory customer purchasing
a controlled substance under the global
laboratory essential-use exemption must
provide the producer, importer or
distributor with a one-time-per-year
certification for each controlled
substance that the substance will only
be used for essential laboratory and
analytical uses (defined at appendix G
of this subpart) and not be resold or
used in manufacturing. The certification

must also include:
* * * *

7. The heading and paragraph 1 of
appendix G to subpart A is revised to
read as follows:

Appendix G to Subpart A of Part 82—
UNEP Recommendations for Conditions
Applied to Exemption for Essential
Laboratory and Analytical Uses

1. Essential laboratory and analytical uses
are identified at this time to include
equipment calibration; use as extraction
solvents, diluents, or carriers for chemical
analysis; biochemical research; inert solvents
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for chemical reactions, as a carrier or
laboratory chemical and other critical
analytical and laboratory purposes. Pursuant
to Decision XI/15 of the Parties to the
Montreal Protocol, effective January 1, 2002
the following uses of class I controlled
substances are not considered essential under
the global laboratory exemption:

a. Testing of oil and grease, and total
petroleum hydrocarbons in water;

b. Testing of tar in road-paving materials;
and

¢. Forensic finger printing.

Production for essential laboratory and
analytical purposes is authorized provided
that these laboratory and analytical
chemicals shall contain only controlled
substances manufactured to the following
purities:

CTC (reagent grade)—99.5
1,1,1,trichloroethane—99.5
CFC-11—99.5

CFC-13—99.5

CFC-12—99.5

CFC-113—99.5

CFC-114—99.5

Other w/ Boiling P>20 degrees C—99.5
Other w/ Boiling P<20 degrees C—99.0

* * * * *

[FR Doc. 01-27383 Filed 10-31-01; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

48 CFR Part 203
[DFARS Case 99-D028]
Defense Federal Acquisition

Regulation Supplement;
Anticompetitive Teaming

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to add
policy addressing exclusive teaming
arrangements. The proposed
amendments specify that certain
exclusive teaming arrangements may
evidence violations of the antitrust laws.
DATES: Comments on the proposed rule
should be submitted in writing to the
address specified below on or before
December 31, 2001, to be considered in
the formation of the final rule.
ADDRESSES: Respondents may submit
comments directly on the World Wide
Web at http://emissary.acq.osd.mil/dar/
dfars.nsf/pubcomm. As an alternative,
respondents may e-mail comments to:
http:dfars@acq.osd.mil. Please cite

DFARS Case 99-D028 in the subject line
of e-mailed comments.

Respondents that cannot submit
comments using either of the above
methods may submit comments to:
Defense Acquisition Regulations
Council, Attn: Ms. Susan Schneider,
OUSD(AT&L)DP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062; facsimile (703) 602-0350.
Please cite DFARS Case 99-D028.

At the end of the comment period,
interested parties may view public
comments on the World Wide Web at
http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Schneider, (703) 602—-0326.
Please cite DFARS Case 99-D028.

SUPPLEMENTARY INFORMATION:
A. Background

This proposed rule amends DFARS
Subpart 203.3 to add a definition of
“exclusive teaming arrangement’” and to
specify that certain exclusive teaming
arrangements may evidence violations
of the antitrust laws. DoD previously
published a proposed rule on this
subject at 64 FR 63002, November 18,
1999. As a result of public comments
received on the previous proposed rule,
DoD is publishing this revised proposed
rule to clarify that not all exclusive
teaming arrangements evidence
violations of the antitrust laws.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

The proposed rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because DoD does not expect frequent
use of anticompetitive teaming
arrangements by contractors or
subcontractors. Therefore, DoD has not
performed an initial regulatory
flexibility analysis. DoD invites
comments from small businesses and
other interested parties. DoD also will
consider comments from small entities
concerning the affected DFARS subpart
in accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
99-D028.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 203
Government procurement.

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, DoD proposes to amend 48
CFR part 203 as follows:

1. The authority citation for 48 CFR
part 203 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 203—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

2. Sections 203.302 and 203.303 are
added to read as follows:

203.302 Definitions.

Exclusive teaming arrangement means
that two or more companies agree, in
writing, through understandings, or by
any other means, to team together on a
procurement and further agree not to
team with any other competitors on that
procurement.

203.303 Reporting suspected antitrust
violations.

(c)(i) Practices or events that may
evidence violations of the antitrust laws
also include exclusive teaming
arrangements when all of the following
conditions exist:

(A) One or a combination of the
companies participating on the team is
the sole provider of a product or service
that is essential for contract
performance;

(B) The teaming arrangement impairs
competition; and

(C) Government efforts to eliminate
the teaming arrangement are not
successful.

(ii) This policy applies only to
exclusive teaming arrangements that
meet all three of the conditions in
paragraph (c)(i) of this section and
should not be misconstrued to imply
that all exclusive teaming arrangements
evidence violations of the antitrust laws.

[FR Doc. 01-27370 Filed 10-31—-01; 8:45 am]
BILLING CODE 5000-04-U
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ENVIRONMENTAL PROTECTION
AGENCY

[OPP-66296 FRL-6808-4]

Oxadixyl; Cancellation Order

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces a
cancellation order that was signed
September 27, 2001, ordering
cancellations as requested by Syngenta
Crop Protection, Inc., and Gustafson
LLC for registrations of pesticide
products containing 2-methoxy-N-(2-
oxo-1,3-oxazolidin-3-yl)-acet-2’,6’-
xylidide (oxadixyl) and accepted by
EPA, pursuant to section 6(f) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA). This order
follows up an August 15, 2001, notice
of receipt of requests for registration
cancellations. In that notice, EPA
requested comments on the proposed
cancellations and indicated that it
would issue an order confirming the
voluntary registration cancellations.
Any distribution, sale, or use of
canceled oxadixyl products is only
permitted in accordance with the terms
of the existing stocks provisions of this
cancellation order.

DATES: The cancellations were effective
September 27, 2001.

FOR FURTHER INFORMATION CONTACT: ]ohn
W. Pates, Jr., Special Review and
Reregistration Division (7508C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460,
telephone number: (703) 308—-8195; fax
number: (703) 308—7042; e-mail address:
pates.john@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. You may be potentially

affected by this action if you
manufacture, sell, distribute, or use
oxadixyl products. The Congressional
Review Act, 5 U.S.C. 801, et seq. as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996, does
not apply because this action is not a
rule, for purposes of 5 U.S.C. 804(3).
Since other entities may also be
interested, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. A fact sheet on
oxadixyl and the voluntary cancellation
decision is also available on EPA’s
website at http://www.epa.gov/
pesticides/reregistration/status.htm.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-66296. The official record consists
of the documents specifically referenced
in this action, any public comments
received during an applicable comment
period, and other information related to
this action, including any information
claimed as Confidential Business
Information (CBI). This official record
includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the Public

Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

II. Receipt of Request to Cancel
Registrations

A. Background

Oxadixyl is a member of the
phenylamide family and is a systemic
fungicide for seed treatment, which is
registered for use on alfalfa, barley,
beans, beets (garden), broccoli, Brussels
sprouts, buckwheat, cabbage, carrot
(including tops), cauliflower, celery,
clover, collards, corn (field corn, pop
corn, sweet corn), cotton, cucumber,
eggplant, gourds, grass forage/fodder/
hay, kale, kohlrabi, lespedeza, lettuce,
lupine, melons (water melons,
cantaloupe), millet (proso-broomcorn),
mustard, oats, parsley, parsnip, peas,
pepper (chili type), pimento, pumpkin,
radish, rape, rhubarb, rutabaga, rye,
sorghum, soybeans, spinach, squash
(summer, winter), sugar beet, sunflower,
tomato, trefoil, triticale, turnip, vetch,
golf course turf, and residential lawns.

On April 23, 2001, and on May 11,
2001, the Agency received letters from
Gustafson LLC (end-use product
registrant) and Syngenta Crop
Protection, Inc. (technical and end-use
product registrant), respectively,
requesting voluntary cancellation of all
their products containing oxadixyl.
Over the years, the market for these
products has declined.

Pursuant to section 6(f)(1) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), EPA
announced receipt of this request from
Syngenta Crop Protection, Inc. and
Gustafson LLC in a Federal Register
Notice published on August 15, 2001
(66 FR 42854) (FRL-6796—4). Relative to
the notice, EPA provided a 30—day
period. Both registrants requested that
the Administrator waive the 180—day
comment period provided under FIFRA
section 6(f)(1)(c), and EPA granted these
requests.

No public comments were received
during the 30—day comment period.

B. Requests for Voluntary Cancellation
of Products

Pursuant to FIFRA section 6(f)(1)(A),
the registrants submitted requests for
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voluntary cancellation of registrations
for their products containing oxadixyl.
The registrations for which
cancellations were requested are
identified in the following Table 1.

TABLE 1.—PRODUCT REGISTRATION
CANCELLATION REQUESTS

Company Re'-\?lljit]rggro n Product
Syngenta 100-857 Oxadixyl
Crop Pro- Technical
tection, Inc Fungicide
100-858 Sandofan
31F Fun-
gicide
Gustafson 7501-97 Anchor
LLC Flowable
Fungicide

II1. Cancellation Order

Pursuant to section 6(f)(1)(A) of
FIFRA, EPA has approved the requested
registration cancellations. Accordingly,
the Agency orders that the registrations
identified in Table 1 are canceled. Any
distribution, sale, or use of existing
stocks of the products identified in
Table 1 in a manner inconsistent with
the terms of this Order or the Existing
Stock Provisions in Unit IV. of this
Federal Register Notice will be
considered a violation of section
12(a)(2)(K) of FIFRA and/or section
12(a)(1)(A) of FIFRA.

IV. Existing Stocks Provisions

For purposes of this Order, the term
“existing stocks” is defined, pursuant to
EPA’s existing stocks policy June 26,
1991 (56 FR 29362) (FRL—3846-4), as
those stocks of a registered pesticide
product which are currently in the
United States and which have been
packaged, labeled, and released for
shipment prior to the effective date of
cancellation.

A. Sale and distribution

All sale and distribution of the
existing stocks shall be unlawful as of
1 year from the effective date of the
cancellation order, except for the
purposes of shipping such stocks for
export consistent with section 17 of
FIFRA or for proper disposal.

B. Use of the Existing Stocks by Persons
Other Than the Registrants Shall Be
Legal Until Such Stocks Are Exhausted.

V. Notification of Intent to Revoke
Tolerances

This Notice also serves as an advance
notification that the Agency intends to
revoke the related tolerance listed in 40
CFR, for the canceled registrations listed

in this notice, unless there is a request
from the public to support the tolerance
for import purposes.

It is EPA’s general practice to propose
revocation of tolerances for residues of
pesticide active ingredients for which
FIFRA registrations no longer exist, to
protect the food supply of the U.S. and
to discourage the misuse of pesticides
within the United States. In many cases
the cancellation of a food use in the U.S.
indicates that there are insufficient
domestic residue data or other
information to support the continuation
of the tolerance and an uncertain
amount of relevant data concerning
residues on imported food. In the
absence of relevant data, EPA is unable
to make a safety finding regarding the
treated food entering the U.S. Upon
request, EPA will provide interested
parties with its import tolerance policy
and data requirements, explaining how
an interested party should go about
seeking to retain a tolerance for import
purposes.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: October 25, 2001.

Lois A. Rossi,
Director, Special Review and Reregistration
Division, Office of Pesticide Programs.

[FR Doc. 01-27468 Filed 10—-31-01; 8:45 am)]
BILLING CODE 6560-50-S

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Financing for Household Water Well
Systems

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice.

SUMMARY: The Water and Environmental
Program within the Rural Utilities
Service (RUS) seeks written comments
on the need for a program which is
specifically tailored to financing
household wells, both new wells and
well repairs.

DATES: Interested parties must submit
written comments on or before
December 31, 2001.

ADDRESSES: Submit written comments
to Robin Meigel, Finance Specialist,
Rural Utilities Service, United States
Department of Agriculture, 1400
Independence Ave., SW., stop 1569,
room 1246, Washington, DC 20250-
1569. RUS requires, in hard copy, a
signed original and 3 copies of all
comments (7 CFR 1700.4). In addition,

parties may submit an electronic version
by e-mail in either WordPerfect or
MSWord format to
rmeigel@rus.usda.gov. Comments will
be available for public inspection during
normal business hours (7 CFR part 1).
FOR FURTHER INFORMATION CONTACT: For
further information contact Robin
Meigel, Finance Specialist, Rural
Utilities Service, United States
Department of Agriculture, 1400
Independence Ave., SW., stop 1569,
room 1246, Washington, DC 20250-
1569. Phone: 202-720-9452. Fax: 202—
720-7491. E-mail:
rmeigel@rus.usda.gov.

Background

The conference committee resolving
differences in the legislation for
appropriations for the U.S. Department
of Agriculture (“USDA”) for the fiscal
year ending September 30, 2001 issued
Conference Report 106—948, ordered to
be printed on October 6, 2000. In this
report, the conferees directed USDA to
fund the completion of a study by the
National Ground Water Association that
would identify and develop strategies to
address economic, legal, technological,
or public health issues that must be
addressed prior to developing a publicly
financed program to assist individual
low and moderate income households to
secure financing for the installation or
refurbishing of individually owned
household water well systems.

In accordance with this directive, an
advisory and assistance contract has
been entered into with the National
Ground Water Association for the
purposes stated. USDA also invites the
views of all interested parties on this
topic.

Dated: October 26, 2001.

Hilda Gay Legg,

Administrator, Rural Utilities Service.

[FR Doc. 01-27478 Filed 10-31-01; 8:45 am]
BILLING CODE 3410-15-P

COMMISSION ON CIVIL RIGHTS

Sunshine Act Notice

AGENCY: U.S. Commission on Civil
Rights.

DATE AND TIME: Friday, November 9,
2001, 9:30 a.m.

PLACE: Commission on Givil Rights, 624
Ninth Street, NW., Room 540,
Washington, DC 20425.

STATUS!

Agenda

I. Approval of Agenda
II. Approval of Minutes of October 12,
2001 Meeting
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III. Announcements

IV. Staff Director’s Report

V. State Advisory Committee
Appointments for Alaska,
California, Iowa, Mississippi, New
Jersey, Nevada, North Carolina,
South Carolina, Vermont, and
Washington

VI. Election Reform Recommendations

VIL Future Agenda Items

CONTACT PERSON FOR FURTHER

INFORMATION: David Aronson, Press and

Communications (202) 376-8312.

Michael L. Foreman,

Acting Deputy General Counsel.

[FR Doc. 01-27606 Filed 10-30-01; 2:46 pm]
BILLING CODE 6335-0-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13.

Bureau: International Trade
Administration.

Title: Information for Assessment of
U.S. Domestic Steel Capacity Pursuant
to President’s Steel Initiative.

Agency Form Number: N/A.

OMB Number: None.

Type of Request: Emergency
Submission.

Burden: 175 hours.

Number of Respondents: 35.

Avg. Hours Per Response: 5 hours.

Needs and Uses: The Administration
is currently conducting multilateral
negotiations on global overcapacity with
steel producers as part of the President’s
Steel Initiative announced on June 5,
2001. During the first round of
negotiations held at the Organization for
Economic Co-operation and
Development (OECD) in September
2001, there was consensus among the 39
participating governments that the
global excess of inefficient steelmaking
capacity is a central problem affecting
the steel trade. The participants at the
OECD meeting recognized the
differences among governments
regarding definitions of inefficient or
excess capacity, and acknowledged that
in market-oriented economies, decisions
to reduce capacity will be decided by
individual firms, not governments.
Therefore, they proposed that the
negotiations proceed with a ““self
assessment” in which each participating
governments agreed to consult with
individual steel producers in their own

countries over the next two months and
evaluate the long term economic
viability of their steel facilities in an
open global market, identify the
response of their steel companies to
changing competitive conditions in
world steel markets in recent years, and
consider what further actions their
industry is likely to take. The results of
these government/producer
consultations would then be discussed
at the next round of negotiations,
currently scheduled to take place in
December 2001. The Department must
collect certain information from major
U.S. steel producers to conduct the self
assessment and evaluation required to
support these negotiations.

Affected Public: Businesses or other
for-profits.

Frequency: Once.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Madeleine Clayton,
Departmental Paperwork Clearance
Officer, (202) 482—3129, Department of
Commerce, Room 6086, 14th and
Constitution, NW., Washington, DC
20230 or via internet at
MClayton@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent to
David Rostker, OMB Desk Officer, Room
10202, New Executive Office Building,
Washington, DC 20503 within 5 days of
the publication of this notice in the
Federal Register.

Dated: October 26, 2001.
Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 01-27407 Filed 10—-31-01; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-475-818, A-489-805]

Certain Pasta from Italy and Turkey:
Extension of Final Results of
Antidumping Duty Administrative
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: November 1, 2001.
FOR FURTHER INFORMATION CONTACT:
Lyman Armstrong at (202) 482—-3601,
Office of AD/CVD Enforcement VI,
Group II, Import Administration,
International Trade Administration,

U.S. Department of Commerce, 14th
Street and Constitution Ave, NW,,
Washington, DC 20230.

Time Limits
Statutory Time Limits

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to issue (1) the
preliminary results of a review within
245 days after the last day of the month
in which occurs the anniversary of the
date of publication of an order or
finding for which a review is requested,
and (2) the final results within 120 days
after the date on which the preliminary
results are published. However, if it is
not practicable to complete the review
within that time period, section
751(a)(3)(A) of the Act allows the
Department to extend the time limit for
the preliminary results to a maximum of
365 days and the final results to a
maximum of 180 days (or 300 days if
the Department does not extend the
time limit for the preliminary results)
from the date of the publication of the
preliminary results.

Background

On September 6, 2000, the
Department published a notice of
initiation of the administrative reviews
of the antidumping duty orders on
certain pasta from Italy and Turkey,
covering the period July 1, 1999 to June
30, 2000 (65 FR 53980). On June 28,
2001, the Department issued the
preliminary results of these reviews (66
FR 34414, 66 FR 34410). The final
results are currently due no later than
October 26, 2001.

Extension of Final Results of Reviews

We determine that it is not practicable
to complete the final results of these
reviews within the original time limits.
Therefore, we are extending the time
limits for completion of the final results
until no later than December 25, 2001.
See Decision Memorandum from
Melissa Skinner to Holly Kuga, dated
October 26, 2001, which is on file in the
Central Records Unit, B—099 of the main
Commerce Building.

This extension is in accordance with
section 751(a)(3)(A) of the Act.

Dated: October 26, 2001.
Holly Kuga,
Acting Deputy Assistant Secretary for Import
Administration.
[FR Doc. 01-27482 Filed 10-31-01; 8:45 am)]

BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-583-831]

Certain Stainless Steel Sheet and Strip
in Coils From Taiwan: Extension of
Final Determination of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for final determination of antidumping
duty administrative review.

SUMMARY: The Department of Commerce
(“the Department”) is extending the
time limit for the final determination of
the review of stainless steel sheet and
strip in coils from Taiwan. This review
covers the period June 8, 1999 through
June 30, 2000.

EFFECTIVE DATE: November 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Stephen Bailey, Enforcement Group
II—Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone (202)
482-1102.

SUPPLEMENTARY INFORMATION:

Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”), are to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to 19
CFR part 351 (2000).

Background

On September 6, 2000, the
Department published a notice of
initiation of this antidumping duty
administrative review for the period of
January 4, 1999 through June 30, 2000
(65 FR 53980). On November 30, 2000,
the Department published a notice of
initiation of this antidumping duty
administrative review for the correct
period of June 8, 1999 through June 30,
2000.

Extension of Time Limit for Preliminary
Results

Section 751(a)(3)(A) of the Act states
that if it is not practicable to complete
the review within the time specified, the
administering authority may extend the
120-day period, following the date of
publication of the preliminary
determination, to issue its final results

by an additional 60 days. Completion of
the final results within the 120-day
period is not practicable for the
following reasons:

 This review involves certain
complex issues (i.e., identification of
home market sales).

* Yieh United Steel Corporation has
been instructed to revise certain
significant portions of its responses
during this review.

* The review involves a large number
of transactions and complex
adjustments.

* The review involves middleman
dumping issues.

Therefore, in accordance with section
751(a)(3)(A) of the Act, the Department
is extending the time period for issuing
the final determination of review by 60
days until February 4, 2002.

Dated: October 25, 2001.
Edward C. Yang,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. 01-27394 Filed 10—-31-01; 8:45 am)|]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 102601A]

Proposed Information Collection;
Comment Request; Northeast Region
Raised Footrope Whiting Trawl
Exemption Requests and Notifications

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506 (c)(2)(A)).
DATES: Written comments must be
submitted on or before [December 31,
2001].

ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6086,
14th and Constitution Avenue NW,
Washington DC 20230 (or via the
Internet at MClayton@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should

be directed to Peter Christopher, NMFS,
1 Blackburn Drive, Gloucester, MA
01930 (phone 978-281-9288).
SUPPLEMENTARY INFORMATION:

1. Abstract

The Massachusetts Division of Marine
Fisheries has been conducting an
experimental fishery, referred to as the
Raised Footrope Whiting Trawl
Experimental Fishery (Raised Footrope
Experiment), to allow trawlers to target
whiting, red hake, dogfish and other
small mesh species using a raised
footrope trawl. The experiment was
designed to assess the effectiveness of a
raised footrope small mesh otter trawl in
reducing bycatch of regulated
multispecies. Framework Adjustment 35
to the Multispecies Fishery Management
Plan made the Raised Footrope
Experiment a multispecies exempted
fishery. The collection-of-information
requirements are: (1) a request for a
certificate to fish in the Raised Footrope
Whiting Trawl Exemption, and (2) a
notification of intention to withdraw
from the Raised Footrope Whiting Trawl
Exemption. Requests for a certificate
identify the person, the vessel name, the
permit number, and how long he/she
intends to fish in the exemption area (no
less than 7 days but not more than 4
months). These collection-of-
information requirements were
approved by OMB under emergency
procedures for 6 months; NOAA is
soliciting comments on its intent to
request a 3—year Paperwork Reduction
Act approval for the requirements.<

II. Method of Collection

Requests and notifications are made
by telephone.

II1. Data

OMB Number: 0648—0422.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Business and other
for-profit organizations (commercial
fishermen).

Estimated Number of Respondents:
288.

Estimated Time Per Response: 2
minutes.

Estimated Total Annual Burden
Hours: 230 hours.

Estimated Total Annual Cost to
Public: $2,419.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
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(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: October 25, 2001.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 01-27481 Filed 10-31-01; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
the Arab Republic of Egypt

October 26, 2001.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: November 1, 2001.

FOR FURTHER INFORMATION CONTACT: ROy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
www.otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for swing
and carryover.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the

CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 65 FR 82328,
published on December 28, 2000). Also
see 65 FR 66721, published on
November 7, 2000.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 26, 2001.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 26, 2000, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textile products, produced or
manufactured in Egypt and exported during
the twelve-month period which began on
January 1, 2001 and extends through
December 31, 2001.

Effective on November 1, 2001, you are
directed to adjust the limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Adjusted twelve-month

Category Jimit 1

Fabric Group

218-220, 224-227,
313-02, 314-03,
315-0+4, 317-0°5
and 326-0¢, as a
group.

Sublevel within Fab-
ric Group

227 ot

137,016,868 square
meters.

27,013,902 square
meters.

Levels not in a group
300/301 ...ooeviviene. 15,668,997 kilograms
of which not more
than 4,914,348 kilo-

grams shall be in
Category 301.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2000.

2Category 313-0: all HTS numbers except
5208.52.3035, 5208.52.4035 and
5209.51.6032.

3 Category 314-0: all HTS numbers except
5209.51.6015.

4 Category 315-0: all HTS numbers except
5208.52.4055.

5Category 317-0: all HTS numbers except
5208.59.2085.

6 Category 326-0: all HTS numbers except
5208.59.2015, 5209.59.0015 and
5211.59.0015.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 01-27429 Filed 10-31-01; 8:45 a.m.
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of an Import Limit for
Certain Wool Textile Products
Produced or Manufactured in Russia

October 26, 2001.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting a
limit.

EFFECTIVE DATE: November 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—4212. For information on the
quota status of this limit, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 927-5850, or refer to the U.S.
Customs Web site at http://
www.customs.gov. For information on
embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
Web site at http://otexa.ita.doc.gov.
SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limit for Category 435 is
being increased for carryover.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 65 FR 82328,
published on December 28, 2000). Also
see 66 FR 28425, published on May 23,
2001.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 26, 2001.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on May 18, 2001, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
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concerns imports of certain wool textile
products, produced or manufactured in
Russia and exported during the twelve-
month period which began on January 1,
2001 and extends through December 31,
2001.

Effective on November 1, 2001, you are
directed to increase the current limit for
Category 435 to 61,276 dozen 1, as provided
for under the Uruguay Round Agreement on
Textiles and Clothing.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 01-27430 Filed 10-31-01; 8:45 am]
BILLING CODE 3510-DR-S

CONSUMER PRODUCT SAFETY
COMMISSION

[CPSC Docket No. 02—-C0001]

Honeywell Consumer Products, Inc.
(Formerly Known as Duracraft Corp.)
Provisional Acceptance of a
Settlement Agreement and Order

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: Tt is the policy of the
Commission to publish settlements
which it provisionally accepts under the
Consumer Product Safety Act in the
Federal Register in accordance with the
terms of 16 CFR 1118.20. Published
below is a provisionally-accepted
Settlement Agreement with Honeywell
Consumer Products, Inc. (formerly
known as Duracraft Corp.), a
corporation containing a civil penalty of
$800,000.

DATES: Any interested person may ask
the Commission not to accept this
agreement or otherwise comment on its
contents by filing a written request with
the Office of the Secretary by November
16, 2001.

ADDRESSES: Persons wishing to
comment on this Settlement Agreement
should send written comments to the
Comment 02—C0001, Office of the
Secretary, Consumer Product Safety
Commission, Washington, DC 20207.
FOR FURTHER INFORMATION CONTACT:
Jimmie L. Williams, Jr., Trial Attorney,
Office of the General Counsel,
Consumer Product Safety Commission,
Washington, DC 20207; telephone (301)
504-0980, 1376.

1The limit has not been adjusted to account for
any imports exported after December 31, 2000.

SUPPLEMENTARY INFORMATION: The text of
the Agreement and Order appears
below.

Dated: October 29, 2001.
Todd A. Stevenson,
Acting Secretary.
[CPSC Docket No. 02—-C0001]

In the Matter of Honeywell Consumer
Products, Inc. (formerly known as
Duracraft Corp.); Settlement Agreement
and Order

1. Honeywell Consumer Products, Inc.
(“HCP”), formerly known as Duracraft
Corp. (“Duracraft”), enters into this
Settlement Agreement and Order with
the staff (“staff”’) of the U.S. Consumer
Product Safety Commission
(“Commission”) in accordance with 16
CFR part 1118, section 20 of the
Commission’s Procedures for
Investigations, Inspections, and
Inquiries under the Consumer Product
Safety Act (“CPSA”).

I. The Parties

2. The Commission is an independent
federal regulatory agency responsible for
the enforcement of the CPSA, 15 U.S.C.
2051-2084.

3. HCP is a corporation organized and
existing under the laws of the State of
Massachusetts. HCP’s principal offices
are located at 250 Turnpike Road,
Southborough, Massachusetts 01772.
Duracraft was a corporation organized
under the laws of the State of
Massachusetts. Honeywell Inc.
(“Honeywell”) is a corporation
organized and existing under the laws of
the State of Delaware.

4. On February 16, 1996, Honeywell
made a tender offer to acquire the
corporate stock of Duracraft. On May 1,
1996, Duracraft became a wholly-owned
subsidiary. In November 1996, Duracraft
changed its name to Honeywell
Consumer Products, Inc. Duracraft
currently exists as a d/b/a for HCP.

II. Staff Allegations

DH 3000/DH 900 Humidifiers

5. From 1990 through May, 1996, and
in June 1996, after it was acquired by
Honeywell, Duracraft imported and
distributed approximately 1 million DH
3001-3006 and DH 901-904 warm mist
humidifiers in the United States. These
humidifiers were then sold to
consumers throughout the U.S. for use
in or around a household or residence.
Therefore, Duracraft and Honeywell
were “manufacturers” of a “consumer
product” “distributed in commerce”
pursuant to 15 U.S.C. 2052(a)(1), (4) and
(11).

6. The humidifiers contained a water
tank, base, heating element, and a mist

chamber. Water passed from the tank
into the base, and the heating element,
located in the mist chamber, heated the
water to vaporization temperature. The
water vapor rose through the mist
chamber where it mixed with cooler air,
and was discharged into the
surrounding environment by a blower
and natural convection. A sensor rod or
float switch shut the humidifier off
when the water reservoir tank became
empty.

7. Duracraft manufactured the DH
3000 series humidifiers until 1991. In
1991, Duracraft redesigned the
humidifier because of leakage from the
water tank, and re-named it the DH 900
series. The DH 900 series was
manufactured without significant design
change until October 1994. Duracraft
informed CPSC staff that the units
redesigned in 1991 did not exhibit any
safety related defects during the firm’s
functional or life testing, and that no
changes had been made to address any
safety related defects.

8. As of February, 1996, 68 claims had
been reported to Duracraft in which a
DH 3000 series humidifier or a pre-1995
DH 900 series humidifier unit either
emitted smoke or sparks or caught on
fire. Nineteen of these incidents
occurred in a child’s room.

9. The humidifier’s float switch could
fail, and not shut down the product. The
humidifiers also included a high-limit
switch. When the temperature at the
location of the switch reached a certain
level, the high-limit switch activated,
breaking the electrical circuit within the
humidifier and turning off the heating
element. However, the high-limit switch
could also fail. If both the float switch
and the high-limit switch failed, the
heating element could remain on, and
the humidifier could overheat and catch
on fire.

10. Immediately following
Honeywell’s February, 1996 tender
offer, referred to in paragraph 4,
Honeywell began a due diligence
investigation of Duracraft’s business.
The Disclosure Schedule to the Merger
Agreement between Duracraft and
Honeywell disclosed that “[u]nder cover
of a letter dated November 30, 1995, the
United States Consumer Product Safety
Commission (‘CPSC’) provided the
Company (‘Duracraft’) with product-
related reports regarding certain of the
Company’s humidifier models. The
Company has also received notice of
requests for information regarding these
models submitted to the CPSC under the
Freedom of Information Act.” On May
1, 1996, Honeywell completed its
acquisition of Duracraft.

11. On May 31, 1996, Duracraft
submitted a telephone report under
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Section 15(b) of the CPSA to staff
regarding a DH 900 series humidifier
that failed in the room of a 1% year old
child. The product overheated and
melted. The child suffered smoke
inhalation, and was treated in an
emergency room.

12. Thereafter, Commission staff
confirmed Duracraft’s oral report, and
requested a full report under Section
15(b) of the CPSA regarding Duracraft’s
warm mist humidifiers.

13. Commission staff initiated a site
inspection of the Duracraft facilities in
the summer of 1996. During this
inspection, Duracraft managers stated
that the company was not aware of any
float switch failures. Moreover, the
managers stated that the company had
never observed any failures of the
humidifier’s safety devices.

14. Duracraft responded on October 9,
1996 and submitted its Section 15(b)
report. Within its submission, Duracraft
reported that it discovered on or about
August, 1993, the DH 900 series
humidifiers could fail. The DH 3000
series also had the same failure mode as
the DH 900 series. However, Duracraft
did not offer to recall the product.

15. In November 1996, a 6-year-old
child died during a fire, which CPSC
attributes to a failed humidifier. HCP
first received notice of the fire on or
about May 25, 1997.

16. In mid-April, 1997, Duracraft
(which was then named Honeywell
Consumer Products) received a
preliminary determination letter from
the CPSC, and a request for a recall of
the DH 3000 and the pre-1995 DH 900
series humidifiers.

17. On June 4, 1997, HCP advised the
CPSC that it would voluntarily recall
the DH 3000 and DH 900 series
humidifiers, and presented its corrective
action plan to CPSC staff. At that time,
approximately eighty-five (85) failures
had taken place, with twenty-two (22)
incidents occurring in a child’s room.

CZ 520 Baseboard Heater

18. From September, 1995 through
March, 1996, Duracraft imported and
distributed 58,584 CZ 520 portable
baseboard heaters in the United States.
The CZ 520 heater was a movable
baseboard heater that contained two
heating assemblies, a selector switch,
and a thermostat. Each heating assembly
included a motor, a fan, a heating
device, and a temperature-limiting
device. The fan motor shafts were
aligned on a central axis, and the
temperature limiting devices were
designed to shut down the product if
the internal temperature reached 90° C.
When the selector switch was turned on
“LOW?”, only one heating assembly was

activated. Both heating assemblies were
activated when the switch was turned
on “HIGH”.

19. In December, 1995, Duracraft
began to receive reports from consumers
who observed some CZ-520 units
smoking or flaming. There were no
reports of personal injury. As of
February, 1996, Duracraft’s testing on
seven failed returns revealed that all of
the heaters were experiencing low fan
speeds.

20. The Disclosure Schedule to the
Merger Agreement between Duracraft
and Honeywell indicated that “the
company [‘Duracraft’] has received
complaints concerning the company’s
CZ-520 heater model, relating to
incidents of flames or smoke emanating
from the unit. The Company has had a
number of returns of this model and has
received a claim for several hundred
dollars involving the unit.”

21. On June 4, 1997, HCP notified
Commission staff that it had decided to
recall the heater. At that time, Duracraft
had received twenty (20) claims, some
involving minor property damage, and
12% warranty returns (7,295 heaters).
On July 22, 1997, HCP submitted a full
report under Section 15(b) of the CPSA.

Ceramic Heaters

22. From January, 1989 through May
1, 1996 Duracraft and then from May 1,
1996 through March, 1998, HCP
manufactured or purchased
approximately 1.6 million model CZ~
303, CZ-304, CZ-308, CZ-318, CZ-319,
and CER-1 ceramic heaters for Duracraft
and HCP’s importation and distribution.
The heaters are cubed shaped 7% inch
tall portable air heaters with a ceramic
heating element. The controls consist of
a slide switch, which adjusts the heat
output from 800 watts to 1,500 watts, a
rocker switch, which turns the unit on
and off or turns on a internal fan, and
a manual/automatic slide switch, which
allows the user to set the heat output at
a certain level or vary the output to
maintain a consistent temperature.

23. In January, 1990, Duracraft began
to receive complaints about the heaters
smoking or flaming. As of February,
1996, Duracraft had notice of at least
thirty-three (33) incidents. The CPSC
had knowledge of an additional twelve
(12) incidents. There were no reports of
personal injury. Nearly all of the
complaints noted the above type of
damage.

24. Duracraft’s product tests on
several failed units, conducted after
Honeywell’s acquisition of Duracraft,
between May, 1996 and June, 1997,
confirmed the units could fail.
Honeywell was informed of the reports
by HCP’s general counsel, outside

counsel, and Duracraft’s management in
June, 1997.

25. On July 22, 1997, a consultant
hired by Honeywell concluded that a
defective rocker switch, or the seepage
of a foreign substance into the rocker
switch, could create an internal
electrical arc and ignite the unit.
Honeywell sent this report to the
Commission. Thus, the heaters could
present a fire hazard to the consumer.

26. On October 10, 1997, as a result
of a Commission staff initiated
investigation, staff requested a report
under section 15(b) of the CPSA for the
heaters. HCP provided this report on
December 2, 1997. On March 16, 1998,
HCP agreed to voluntarily recall the
products. By that time, Duracraft and
HCP had received fifty-six (56)
complaints of these ceramic heaters
smoking and melting. HCP had received
one complaint of smoke inhalation, and
was notified that several failures had
caused extensive property damage.

27. Duracraft failed to report the
defects to the Commission in a timely
manner, as required by Section 15(b) of
the CPSA, 15 U.S.C. 2064(b). Honeywell
received information concerning
product failures at the time it acquired
Duracraft, and continued to obtain
information after that time. After the
acquisition, Honeywell and HCP failed
to report the defects to the Commission
in a timely manner, as required by
Section 15(b) of the CPSA, 15 U.S.C.
2064(b). A failure to furnish information
under section 15(b) of the CPSA is a
prohibited act under 15 U.S.C.
2068(a)(4). Duracraft and HCP
“knowingly” failed to report, as that
term is defined in 15 U.S.C. §2069(d),
and are subject to a civil penalty,
pursuant to 15 U.S.C. 2069(a)(1).

III. Response of HCP

28. HCP denies all of the allegations
of the staff set forth in paragraphs 5-27
above. HCP states that the products
described in paragraphs 5-27 above do
not contain any defect that would create
a substantial product hazard pursuant to
Section 15(a) of the CPSA, 15 U.S.C.
2064(a). These products do not create an
unreasonable risk of serious injury or
death pursuant to Section 15(b) of the
CPSA, 15 U.S.C. 2064(b). HCP did not
violate the reporting requirements of
Section 15(b) of the CPSA, 15 U.S.C.
2064(b), or 16 CFR part 1115. No other
violation of law occurred warranting
imposition of a civil penalty. In settling
this matter, HCP does not admit any
fault, liability or statutory or regulatory
violation.

29. For each of the products at issue,
as soon as HCP received the information
and knowledge necessary to trigger a
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Section 15(b) report, it acted promptly
to file the report in a timely manner.

30. Honeywell has consistently taken
responsibility for any potential safety
problems in connection with its
products. The staff’s allegations relate
directly to Honeywell’s acquisition of
Duracraft. The majority of the events at
issue transpired prior to Honeywell’s
acquisition of Duracraft or its
involvement in Duracraft’s product-
safety matters. Honeywell’s due
diligence review of Duracraft was
customary in the context of public
company acquisitions and did not
reveal all issues or details about specific
products. Information about consumer
claims that Honeywell did receive
during its due diligence review was not
unusual for a consumer products
company. Honeywell did not receive
information about the extent of the
consumer claims until it completed the
acquisition.

31. HCP is entering into this
Settlement Agreement for settlement
purposes only, to avoid incurring
additional legal costs and expenses.

IV. Agreement of the Parties

32. The Commission has jurisdiction
over this matter under the Consumer
Product Safety Act (CPSA), 15 U.S.C.
2051 et seq.

33. HCP knowingly, voluntarily and
completely waives any rights it may
have to:

a. the issuance of a complaint in this
matter;

b. an administrative or judicial
hearing with respect to the staff
allegations discussed in paragraphs 5
through 27 above;

c. judicial review or other challenge
or contest of the validity of the
Comumission’s Order;

d. a determination by the Commission
as to whether a violation of Section
15(b) of the CPSA, 15 U.S.C. 2064(b) has
occurred;

e. a statement of findings of fact and
conclusion of law with regard to the
staff allegations; and

f. to any claims under The Equal
Access to Justice Act.

34. Upon provisional acceptance of
this Settlement Agreement and Order by
the Commission, this Settlement
Agreement and Order shall be published
in the Federal Register in accordance
with 16 CFR part 1118, section 20, and
the Commission may further publicize
the terms of the Settlement Agreement
and Order.

35. The Settlement Agreement and
Order becomes effective upon final
acceptance of the Commission and
service of the Order upon HCP.

36. HCP agrees to pay to the United
States Treasury a civil penalty in the
amount of Eight Hundred Thousand
Dollars ($800,000.00) within 30
calendar days of HCP’s receiving service
of the final Settlement Agreement and
Order.

37. HCP agrees to the entry of the
attached Order, which is incorporated
herein by reference, and to be bound by
its terms.

38. This Settlement Agreement and
Order are entered into for settlement
purposes only and shall not constitute
a determination of any fault, liability or
statutory or regulatory violation by HCP.

39. Compliance by HCP with the
Settlement Agreement and Order in the
above-captioned case fully resolves and
settles the allegations of violations of
Section 15(b) of the CPSA set out above.

40. The Commission’s Order in this
matter is issued under the provisions of
the CPSA, 15 U.S.C. 2051, et seq., and
16 CFR part 1118, section 20, and a
violation of this Order may subject HCP
to appropriate legal action.

41. This Settlement Agreement and
Order is binding upon and shall inure
to the benefit of HCP and its corporate
parents, assigns or successors.

42. Agreements, understandings,
representations, or interpretations made
outside of this Settlement Agreement
and Order may not be used to vary or
to contradict its terms.

Honeywell Consumer Products, Inc.
Dated:

U.S. Consumer Product Safety
Commission.

Alan H. Schoem,

Assistant Executive Director, Office of
Compliance.

Eric L. Stone,

Director, Legal Division, Office of
Compliance.
Dated: September 17, 2001.

Jimmie L. Williams, Jr.,

Trial Attorney, Legal Division, Office of
Compliance.

[CPSC Docket No. 02—-C0001]

In the Matter of Honeywell Consumer
Products, Inc. (formerly known as
Duracraft Corp.); Order

Upon consideration of the Settlement
Agreement entered into between
Honeywell Consumer Products, Inc.,
formerly known as Duracraft Corp., and
the staff of the U.S. Consumer Product
Safety Commission; and the
Commission having jurisdiction over
the subject matter and Honeywell
Consumer Products, Inc., and it
appearing that the Settlement

Agreement and Order is in the public
interest, it is

Ordered, that the Settlement
Agreement be, and hereby is, accepted,
and it is

Further Ordered, that upon final
acceptance of the Settlement Agreement
and Final Order, Honeywell Consumer
Products, Inc. shall pay the Commission
a civil penalty in the amount of Eight
Hundred Thousand Dollars
($800,000.00) within 30 calendar days
after service of this Final Order upon
Honeywell Consumer Products, Inc.

Provisionally accepted and Provisional
Order issued on the 29th day of October,
2001.
By Order of the Commission.
Todd A. Stevenson,
Acting Secretary, U.S. Consumer Product
Safety Commission.
[FR Doc. 01-27483 Filed 10-31—-01; 8:45 am]
BILLING CODE 6355-01-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before
December 31, 2001.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
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proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology.

Dated: October 26, 2001.
John Tressler,

Leader, Regulatory Information Management,
Office of the Chief Information Officer.

Office of Elementary and Secondary
Education

Type of Review: Extension of a
currently approved collection.

Title: Application for the High School
Equivalency Program (HEP) and College
Assistance Migrant Program (CAMP).

Frequency: Other: COMPETITIVE
YEAR.

Affected Public: Not-for-profit
institutions; State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 90.

Burden Hours: 2160.

Abstract: IHEs, and non-profit
organizations working with THEs, are
eligible applicants under HEP and
CAMP. The programs provide federal
financial assistance to Institutions of
Higher Education (IHEs) or to non-profit
agencies working in cooperation with
IHEs for the purpose of providing
academic, financial and supportive
services to migrant and seasonal
farmworkers to help them obtain the
equivalent of a high school diploma (via
HEP) and succeed in their first academic
year of college (via CAMP). The
Department uses the information to
make grant awards.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, or
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202-4651. Requests may also be
electronically mailed to the internet
address OCIO.RIMG@ed.gov or faxed to
202-708-9346. Please specify the
complete title of the information

collection when making your request.
Comments regarding burden and/or the
collection activity requirements should
be directed to Kathy Axt at (540) 776—
7742. Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 01-27425 Filed 10—-31-01; 8:45 am)]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Interim Management of Nuclear
Materials

AGENCY: Department of Energy.
ACTION: Amended record of decision.

SUMMARY: On December 12, 1995, the
U.S. Department of Energy (DOE) issued
a Record of Decision (ROD) and Notice
of Preferred Alternatives, 60 FR 65300
(December 19, 1995), for the final
environmental impact statement,
Interim Management of Nuclear
Materials (IMNM EIS) (DOE/EIS—-0220,
October 20, 1995), at the Savannah
River Site (SRS), Aiken, South Carolina.
As part of its decision, DOE decided to
construct a new facility, the Actinide
Packaging and Storage Facility (APSF),
to prepare, package, and store
plutonium oxide and metal in
accordance with DOE’s plutonium
storage standard, recently revised as
Stabilization, Packaging, and Storage of
Plutonium-Bearing Materials (DOE—
STD-3013). The APSF also was
intended to provide space for
consolidated storage of plutonium and
some special actinide materials at the
SRS. Additionally, DOE decided that it
would process approximately 14,000
liters (3,800 gallons) of americium and
curium solution into a glass matrix
(vitrify) within small stainless steel
canisters (the “Vitrification (F-Canyon)”’
alternative). Modifications to the F-
Canyon, where the americium/curium
solution is stored, would be required to
establish the vitrification stabilization
capability. The canisters of vitrified
americium/curium would have been
stored in the F-Canyon building until
DOE decided on its use or disposition.
For several reasons, including project
cost growth concerns, DOE issued an
amended ROD (66 FR 7888, January 26,
2001) which canceled the APSF project
and decided to install the plutonium
storage standard stabilization and
packaging capability within Building
235-F, an existing plutonium storage
and processing facility in the F—Area at
the SRS. DOE also decided to use
existing SRS vault storage space,

including space in Building 235-F, to
store plutonium (and other nuclear
material inventories) pending
disposition.

Now, after further review of project
costs, schedules, and program
requirements, DOE has canceled the
Building 235-F Plutonium Packaging
and Stabilization project and the F-
Canyon Americium/Curium
Vitrification project. To establish the
capability to package plutonium in
accordance with the plutonium storage
standard (DOE-STD-3013), DOE will
modify existing furnaces, or install new
ones, and install an outer can welding
capability within the FB-Line facility,
located in Building 221-F. To stabilize
the F-Canyon americium/curium
solution, DOE will implement the
Processing and Storage for Vitrification
in the Defense Waste Processing Facility
(DWPF) alternative analyzed in the
IMNM EIS. This alternative includes the
transfer of the solution to the SRS high-
level waste (HLW) system, vitrification
of the HLW solution in the DWPF, and
storage of the resultant canisters in the
DWPF Glass Waste Storage Building
pending disposition in a geologic
repository.

FOR FURTHER INFORMATION CONTACT: For
further information on the interim
management of nuclear materials at the
SRS, to receive a copy of the final
IMNM EIS, or a copy of the IMNM
ROD(s), contact: Andrew R. Grainger,
National Environmental Policy Act
(NEPA) Compliance Officer, U.S.
Department of Energy, Savannah River
Operations Office, Building 730B, Room
2418, Aiken, South Carolina 29802,
(800) 881-7292, Internet:
drew.grainger@srs.gov

For further information on the DOE
NEPA process, contact:

Carol M. Borgstrom, Director, Office
of NEPA Policy and Compliance (EH-
42), U.S. Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—4600,
or leave a message at (800) 472—2756.

Additionally, DOE NEPA information,
including the IMNM Final EIS, can be
found on the DOE NEPA Web site at:
www.eh.doe.gov/nepa/.
SUPPLEMENTARY INFORMATION

Background

NEPA Review and Decisions

The U.S. Department of Energy (DOE)
prepared a final environmental impact
statement, Interim Management of
Nuclear Materials (IMNM EIS) (DOE/
EIS—-0220, October 20, 1995), in
accordance with the National
Environmental Policy Act (NEPA),
Council on Environmental Quality
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NEPA implementing regulations, and
DOE implementing procedures. The
IMNM EIS assessed the potential
environmental impacts of actions
necessary to safely manage nuclear
materials at the SRS, Aiken, South
Carolina, until decisions on their future
use or ultimate disposition are made
and implemented. The IMNM EIS
grouped the nuclear materials at the
SRS into three categories: Stable,
Programmatic, and Candidates for
Stabilization. Some of the
“Programmatic” and all of the
“Candidates for Stabilization” materials
could have presented environmental,
safety and health vulnerabilities in their
then-current storage condition. For
materials that could present
environmental, safety, or health
vulnerabilities within the next 10 years
of the NEPA analysis, the IMNM EIS
evaluated stabilization alternatives to
meet the new plutonium storage
standard to ensure safe storage (for up
to 50 years). For non-plutonium
materials, alternatives were evaluated
that provided similar safe storage.

Plutonium Stabilization and Packaging
for Long-Term Storage

The capability to meet the
Department’s plutonium storage
standard, DOE-STD-3013, did not exist
at the SRS or any other DOE site at the
time of the preparation of the IMNM
EIS. Subsequently, DOE has been
working to establish this capability at its
non-pit ! surplus plutonium sites.
Facilities at the Rocky Flats
Environmental Technology Site (RFETS,
near Golden, Colorado), Hanford
(Richland, Washington), and the
Lawrence Livermore National
Laboratory (Livermore, California) have
been established and are now operating,
packaging plutonium to the
requirements of the storage standard.
Stabilizing and packaging plutonium to
the storage standard are generally the
last steps in completing the stabilization
process. The IMNM EIS considered two
options to provide the long-term storage
stabilization and packaging capability at
the SRS: (1) The construction of a new
facility (i.e., APSF), and (2) the
modification of existing plutonium
processing and storage facilities—
Building 235-F and FB-Line, both in F-
Area.

On December 12, 1995, DOE issued a
Record of Decision (ROD) and Notice of
Preferred Alternatives [published
December 19, 1995 (60 FR 65300)], on
the interim management of several
categories of nuclear materials at the
SRS. As part of its decision, DOE

1A “pit” is a nuclear weapon component.

decided to construct a new facility, the
APSF, to enable plutonium oxides to be
stabilized, and plutonium oxide and
metal to be repackaged in accordance
with DOE’s plutonium storage standard
(DOE-STD-3013). The APSF also was
intended to provide space for
consolidated storage of plutonium and
certain special actinide materials at the
SRS.

In December 1996, DOE issued the
Storage and Disposition of Weapons-
Usable Fissile Materials Final
Programmatic Environmental Impact
Statement (Storage and Disposition
PEIS, DOE/EIS-0229). The Storage and
Disposition PEIS, among other things,
assessed the potential environmental
impacts of alternative approaches and
locations for storing weapons-usable
fissile materials (plutonium and highly
enriched uranium). DOE decided in the
Storage and Disposition ROD [published
January 21, 1997 (62 FR 3014)], to
expand the storage capacity of the
prospective APSF at the SRS (from
2,000 storage positions to 5,000 storage
positions) to accommodate the storage
of surplus non-pit plutonium to be
received from RFETS, pending
disposition.2 DOE also indicated in the
Storage and Disposition ROD that DOE
would pursue a strategy for surplus
plutonium disposition that allows for
immobilization of surplus weapons
plutonium in glass or ceramic forms,
and irradiation of surplus plutonium as
mixed oxide (MOX) 3 fuel in existing
commercial nuclear power reactors. The
immobilized plutonium would be stored
in the DWPF Glass Waste Storage
Building at the SRS and the spent MOX
fuel would be stored at the commercial
nuclear power reactor site, pending
disposal in a geologic repository.

Subsequently, in order to support the
early closure of RFETS, DOE published
an amended Storage and Disposition
ROD August 13, 1998 (63 FR 43386), to
allow the RFETS surplus non-pit
plutonium to be sent to the SRS before
completion of the APSF. Based upon the
amended Storage and Disposition ROD,
DOE undertook the K-Area Materials
Storage (KAMS) project to modify
existing space within Building 105-K to
store surplus plutonium in shipping
containers as received from RFETS,
pending disposition.

2Non-pit weapons-usable plutonium would only
move from the RFETS provided that: (1) The
plutonium had been stabilized to meet the then-
plutonium storage standard, DOE-STD-3013-96;
(2) the construction of the APSE at the SRS had
been completed; and, (3) the SRS had been selected
as the immobilization disposition site for surplus
weapons-usable plutonium.

3 A physical blend of uranium oxide and
plutonium oxide.

On January 12, 2001, DOE issued an
Amended IMNM ROD [published
January 26, 2001 (66 FR 7888)], deciding
to cancel the APSF project and instead
establish a stabilization and packaging
capability by modifying space within
Building 235-F to prepare and package
surplus plutonium for storage in
accordance with DOE’s plutonium
storage standard, DOE-STD-3013.
Additionally, DOE indicated it would
use existing facilities (Building 221-F’s
FB-Line, Building 235-F, and KAMS)
for plutonium storage, pending
disposition.

Americium/Curium Solution
Stabilization

In the ROD issued December 12, 1995,
DOE selected the ‘“Vitrification (F-
Canyon)” alternative evaluated in the
IMNM EIS to stabilize the existing
americium/curium solution being stored
in F-Canyon. DOE would have
processed the americium/curium
solution to a glass (“‘vitrify’’) contained
within small stainless steel canisters (14
inches tall, 2 inches in diameter). DOE
would have modified an existing
portion of F-Canyon (previously called
the Multi-Purpose Processing Facility)
to install the necessary vitrification
equipment. The canisters would have
been stored within the F-Canyon
(Building 221-F) at the SRS until DOE
made programmatic decision on the use
of the americium and curium isotopes.

Other NEPA Reviews and Decisions

In addition to the December 12, 1995,
and the January 12, 2001, RODs that
relied upon the analyses of the IMNM
EIS, DOE issued four supplemental
RODs to make additional decisions and/
or modify previous decisions
concerning the management of nuclear
materials at the SRS: (1) DOE published
a supplemental ROD February 21, 1996
(61 FR 6633), identifying management
actions for two categories of SRS
nuclear materials: (a) DOE would
stabilize the Mark-16 and Mark-22 fuels
by processing them in the SRS canyon
facilities and blending down the
resulting highly enriched uranium to
low enriched uranium, and (b) DOE
would stabilize the “other aluminum-
clad targets” by dissolving them in the
SRS canyon facilities and transferring
the resulting nuclear material solution
to the HLW tanks for future vitrification
in the DWPF; (2) DOE published a
supplemental ROD September 13, 1996
(61 FR 48474), identifying management
actions for two more categories of SRS
nuclear materials: (a) DOE would
dissolve, chemically separate, and
process in F-Canyon obsolete
neptunium-production targets and
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existing neptunium solution (stored in
H-Canyon) to a glass form using a
vitrification capability to be established
in F-Canyon; and, (b) DOE would
process existing H-Canyon plutonium-
239 solutions to a glass form using a
vitrification capability to be established
in F-Canyon; (3) DOE published a
supplemental ROD April 11, 1997 (62
FR 17790), identifying some additional
spent nuclear fuel from the Taiwan
Research Reactor that should be
recategorized from Stable to Candidate
for Stabilization and that this material
would be processed through the SRS
canyon facilities; and, (4) DOE
published an amended ROD November
14, 1997 (62 FR 61099), modifying the
decision to vitrify the H-Canyon
plutonium-239 and neptunium to
“Processing to Oxide” using H-Canyon
facilities. These supplemental or
amended decisions did not alter DOE’s
decisions related to the construction of
the APSF or the vitrification of the
americium/curium solution in F-
Canyon.

In November 1999, DOE issued the
Surplus Plutonium Disposition Final
Environmental Impact Statement (SPD
EIS) (DOE/EIS-0283), which analyzed
alternatives for the siting, construction,
and operation of three surplus
plutonium disposition facilities. These
three facilities would accomplish pit
disassembly and conversion, plutonium
conversion and immobilization, and
MOX fuel fabrication. DOE published
the Surplus Plutonium Disposition ROD
on January 11, 2000 (65 FR 1608), which
selected the SRS for all three of the new
surplus plutonium disposition facilities.

Plutonium Stabilization and Storage
Evaluations

As indicated in the January 12, 2001,
Amended ROD (66 FR 7888), DOE
determined after a review of plutonium
storage and stabilization options,
documented in Evaluation of Savannah
River Plutonium Storage and
Stabilization Options (July 2000), that
cost savings of $180 million or more
could be achieved by modifying space
within Building 235-F in lieu of
constructing the APSF.

As aresult of program priorities and
further review of an FB-Line low-cost
option, DOE has canceled the Building
235-F Packaging and Stabilization
Project. DOE has completed the
conceptual design for an FB-Line project
that would stabilize and package SRS
plutonium in full compliance with the
requirements of DOE-STD-3013; project
costs are estimated to be $13.5 million
to $29 million. This is substantially less
than the Building 235-F project
conceptual design estimate range of

$160 million to $250 million. SRS
plutonium stabilization and packaging
activities using the FB-Line are
estimated to begin earlier than Building
235-F, and complete stabilization and
packaging activities within the same
time-frame as Building 235-F (2006—
2008), if not sooner. SRS plutonium, to
include that stored in FB-Line, will be
stored in Building 235-F and KAMS at
the SRS after packaging to the
plutonium storage standard.

Americium and Curium Vitrification
Project Difficulties and Changes

The Department’s February 28, 1995,
Implementation Plan for DNFSB
Recommendation 94-1 indicated that
the americium/curium solution could be
stabilized by September 1998 should the
Vitrification (F-Canyon) alternative
analyzed within the IMNM EIS be the
selected stabilization alternative (with
the corresponding ROD expected to be
issued by July 1995). After more than
five years of work on the americium/
curium solution stabilization project,
the time-table has been extended and
the costs have increased for a variety of
technical and programmatic reasons.
Most recently, a project re-baseline
request, submitted to DOE by the site
contractor on March 19, 2001, identified
a $68 million increase in estimated
project costs, bringing total estimated
project costs to $197 million. A
subsequent request submitted April 6,
2001, identified an additional increase
of up to $26 million to meet proposed
geologic disposal waste criteria and
would delay stabilization completion
one year, to December 2006. These
proposed changes would increase
project costs by up to 73 percent.

One of the factors in DOE’s selection
process for stabilizing the americium
and curium solution had been to
preserve these rare isotopes, which are
not likely to be produced again in any
substantial quantity, for potential DOE
or other research, medical, or industrial
use. The Vitrification (F-Canyon)
process would stabilize the americium
and curium isotopes into a safe, long-
term storable, but retrievable form.

Uncertainties and projections for
project cost growth were becoming
evident in mid-2000. In light of these
rising costs and uncertainties in
solution stabilization schedules, DOE’s
Office of Nuclear Energy, Science and
Technology and Office of Science
conducted an evaluation of the need for
the americium and curium isotopes. No
firm need for these special isotopes was
identified, leading DOE to conclude that
the material was excess to requirements
and that maintaining the material
indefinitely was unwarranted.

Based upon these events and
determinations, DOE authorized the re-
assessment of a waste disposal
alternative for the americium/curium
solution. Results from this re-
assessment indicate: (1) The americium/
curium solution can be transferred to
the HLW system ¢ in a single continuous
transfer; (2) very little dilution is
expected to be required, resulting in
approximately ten additional DWPF
canisters; (3) the transferred solution
could be processed through DWPF in
2004-2007, substantially earlier than
the previous expectation of 2020, or
later; and (4) preliminary cost estimates
indicate a savings of up to $116 million
over continuing to pursue vitrification
in F-Canyon. Subsequently, DOE has
determined that there is no
programmatic need for the americium
and curium solution and that it can be
dispositioned to the SRS HLW system,
precluding any future recovery. DOE
has, therefore, canceled the Americium/
Curium Vitrification Project.

Interim Management of Nuclear
Materials EIS

Alternatives

The IMNM EIS analyzed several
alternatives, including the No Action
alternative (Continued Storage), for the
interim management of eleven (11)
types of nuclear materials at the SRS.
All of the alternatives, except the No
Action, would support DOE’s objective
of removing nuclear materials from
vulnerable conditions and from
vulnerable facilities in preparation for
deactivation, decontamination, and
decommissioning. The IMNM RODs
include decisions to undertake
stabilization and processing actions for
ten (10) SRS nuclear material types
categorized as “Candidates for
Stabilization” and ‘‘Programmatic.”
(DOE decided to continue existing
actions for the “Stable” nuclear material
types/category.) Seven of these nuclear
materials types—(1) plutonium and
uranium stored in vaults, (2) Mark-31
targets, (3) aluminum-clad Taiwan
Research Reactor fuel and Experimental
Breeder Reactor-1II slugs, (4) plutonium-
239 solutions, (5) plutonium-242
solutions, (6) neptunium-237 solutions,
and, (7) americium/curium solution—
require, or could require, a new
capability to stabilize and package the

4The SRS HLW system consists of a variety of
facilities for the management, treatment, and
vitrification of approximately 38 million gallons of
HLW. The various facilities include the F- and H-
Area tank farms (22 and 29 HLW tanks,
respectively, with two tanks operationally closed),
waste evaporators, DWPF, Saltstone, Extended
Sludge Processing, Glass Waste Storage Building,
piping and transfer systems.
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material to DOE’s storage standard, or
comparable criteria, to complete
stabilization for safe interim
management and long-term storage.

The plutonium-242, neptunium-237,
and americium/curium were categorized
as programmatic materials in the IMNM
EIS, but were analyzed for completeness
of the potential impacts from
stabilization and packaging for long-
term storage. DOE has since stabilized
the plutonium-242 to oxide and
transferred it to the Los Alamos
National Laboratory for programmatic
use. The neptunium-237 has yet to be
stabilized. However, DOE decided in a
January 19, 2001, ROD for the
Programmatic Environmental Impact
Statement for Accomplishing Expanded
Civilian Nuclear Energy Research and
Development and Isotope Production
Missions in the United States, Including
the Role of the Fast Flux Test Facility
[published January 26, 2001 (66 FR
7877)], that the neptunium-237 is
required to reestablish the domestic
production of plutonium-238. Once
stabilized to oxide, the neptunium-237
will be shipped to the Radiochemical
Engineering Development Center at the
Oak Ridge National Laboratory (Oak
Ridge, Tennessee) where it will be
stored until fabrication into targets for
irradiation, and plutonium-238
production, in the Advanced Test
Reactor (near Idaho Falls, Idaho) and the
High Flux Isotope Reactor (Oak Ridge,
Tennessee). [Note: On April 25, 2001,
the Secretary of Energy suspended for
90 days the decision to permanently
deactivate the Fast Flux Test Facility as
indicated in the above subject ROD.
This suspension did not alter DOE’s
decision regarding the need for the SRS
neptunium-237.] As discussed in this
Amended ROD, the americium/curium
continues to require stabilization.

Plutonium Stabilization and Packaging
for Long-Term Storage

The IMNM EIS considered two
options [see IMNM EIS, Chapter 2.
Alternatives, and Appendix C, pp. C—41
to C—46] for stabilizing, packaging, and
storing plutonium to DOE’s storage
standard—(1) the construction of the
new APSF, and (2) the modification of
existing facilities, FB-Line and Building
235-F. The storage standard is designed
to help ensure the safe storage of the
materials for long periods (e.g., up to 50
years). Each option was designed to
provide the capability to heat plutonium
oxide materials to drive off residual and
absorbed moisture; package stabilized
material (oxides and metal) in at least
two corrosion-resistant containers (a
container within a container) without
the use of plastics, hydrogenous

compounds, or organic material; weld-
seal the outer container in an inert
atmosphere to ensure weld joint and
container material integrity; and store
the stabilized material in sealed
containers.

For modifications to the FB-Line in
the F-Canyon building (Building 221-F)
at the SRS, DOE had re-considered its
previous decisions associated with the
F-Canyon Plutonium Solutions Final
Environmental Impact Statement (DOE/
EIS-0219, December 1994). On February
1, 1995, DOE issued a ROD (60 FR 9824,
February 22, 1995) to add to the FB-Line
a capability to package plutonium metal
within a single, inert gas-filled, welded
container, without the need for plastic
and other organic materials. During
preparation of the IMNM EIS and its
initial ROD, DOE concluded that adding
the full stabilization and packaging
mission to the FB-Line facility would
delay completion of the FB-Line’s
nuclear materials stabilization activities
and the planned shutdown of the FB-
Line facility.

Since 1995, certain SRS nuclear
material stabilization activities have
been completed and plans for stabilizing
other remaining materials have been
altered. For plutonium-bearing residues,
DOE stabilization decisions included
dissolving the residues in nitric acid,
purifying the solution, precipitating the
solution back into a powder, and then
either converting the powder to metal (if
processed in FB-Line) or drying the
powder (plutonium oxide, if processed
in HB-Line) and canning. The FB-Line
dissolver system, of 1960’s vintage, has
been shutdown since the mid-1980’s
and was not designed to today’s safety
standards. HB-Line is a newer facility
(construction completed in the 1980’s),
and its dissolver system had been used
satisfactorily in the mid- to late-1990’s
for the plutonium-238 program.

Now, based upon estimates for restart,
plans to curtail materials separation and
purification activities in F-Canyon, and
the comparably better capabilities of the
HB-Line dissolvers, DOE is no longer
pursuing the restart of the FB-Line
dissolver system. As documented in the
“Department of Energy Plan for the
Transfer of All Long-Term Chemical
Separation Activities at the Savannah
River Site from the F-Canyon Facility to
the H-Canyon Facility Commencing in
Fiscal Year 2002,” and provided to the
Congress on April 10, 2001, DOE
expects to complete nuclear material
stabilization activities that would use
the F-Canyon’s separation and
purification capabilities in fiscal year
2002. Material characterization and
packaging, as well as material storage,
activities will continue in FB-Line

supporting the dissolution of
plutonium-bearing residues in HB-Line,
the packaging and preparation of other
residues for disposition to waste, and
the characterization and staging of other
plutonium-bearing materials for heat
treatment and packaging to the long-
term plutonium storage standard. The
FB-Line material characterization and
packaging activity is scheduled to
continue through 2005. Establishing the
DOE-STD-3013 stabilization and
packaging capability within FB-Line can
complement the facility’s ongoing
missions by reducing nuclear material
handling and transportation
requirements.

Americium/Curium Solution
Stabilization

To manage the approximately 14,000
liters (3,800 gallons) of americium/
curium solution stored within a single
tank (Tank 17.1) in F-Canyon, DOE
evaluated four alternatives in the IMNM
EIS: (1) Vitrification (F-Canyon), the
selected alternative in the December 12,
1995, ROD; (2) Processing to Oxide; (3)
Processing and Storage for Vitrification
in the DWPF; and, (4) Continuing
Storage (i.e., “No Action”).

Under the Vitrification (F-Canyon)
alternative, DOE would modify existing
space in the F-Canyon, providing
equipment to vitrify the americium/
curium radioactive solution into a glass
matrix. After completing the
modifications, DOE would vitrify the
existing solution of americium and
curium isotopes. DOE identified
Vitrification (F-Canyon) as the preferred
alternative for stabilizing the
americium/curium solution in the
IMNM EIS.

For the Processing and Storage for
Vitrification in the DWPF alternative,
DOE would perform research and
development work to determine the
chemical adjustments necessary for the
americium/curium solution in the F-
Canyon in order to transfer it to the
HLW tanks in F- or H-Area. The
research and development work would
evaluate the effects on the systems and
facilities used to store and treat the
liquid HLW. Upon completion of the
studies, the americium/curium solution
would be chemically adjusted and
transferred to the HLW tank(s) via
underground pipelines. When
transferred to the HLW tank(s), the
solution would be mixed with the
existing volume of HLW stored in the
tank(s). The bulk of the radioactivity in
the HLW tank(s) solution would
eventually be vitrified in borosilicate
glass in the DWPF. The glass would be
contained within stainless steel
canisters that would be stored in the
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Glass Waste Storage Building, adjacent
to the DWPF, pending disposal in a
geologic repository.

Potential Environmental Impacts

The IMNM EIS analyzed potential
impacts of alternatives for managing all
SRS nuclear materials, those materials
that were expected to present a
environment, safety, or health
vulnerabilities as well as those
determined to be stable. Summaries of
potential impacts from the alternatives
are presented in the IMNM EIS, Table
2-2 through Table 2—-12 (pp. 2—48
through 2-58).

The IMNM EIS indicated that there
would be minimal environmental
impacts from the implementation of any
alternative (including the APSF,
Building 235-F, or FB-Line options for
plutonium stabilization and storage
activities, and the americium/curium
stabilization alternatives involving F-
Canyon or DWPF processing) in the
areas of geologic, ecological, cultural,
aesthetic and scenic resources, noise,
and land use. Impacts in these areas
would be limited because facility
modifications or construction of new
facilities would occur within existing
buildings or industrialized portions of
the SRS. The existing SRS workforce
would support any construction projects
and other activities required to
implement any of the alternatives, and
thus negligible socioeconomic impacts
would be expected from implementing
any of the alternatives.

Emissions of hazardous air pollutants
and releases of hazardous liquid
effluents from any of the alternatives
would be very small and well within
applicable standards and existing
regulatory permits ® for the SRS
facilities. DOE expects minimal impacts
from any of these releases. Similarly, for
any of the IMNM EIS alternatives,
potential transuranic waste, mixed
hazardous waste, and low-level solid
waste generated would be handled by
existing waste management (treatment,
storage, and disposal) facilities at the
SRS.

Plutonium Stabilization and Packaging
for Long-term Storage

DOE has reviewed the IMNM EIS and
determined that there are no substantial
changes in the proposed modification of
FB-Line nor are there any significant
new circumstances or information
relevant to environmental impacts that
would result from modifying FB-Line.
The analysis of potential environmental

5The IMNM EIS inidcates many of the
constituent releases would be expected to be several
orders of magnitude below the permit or regulatory
limits.

impacts and the description of the FB-
Line option in the IMNM EIS have not
changed since the Final EIS was issued.

While the IMNM EIS indicated that
potential adverse impacts to the
environment, public, or workers would
be small for the packaging and storage
alternatives, there would be minor
differences between the APSF ‘“new
construction” option and the Building
235-F or FB-Line modification options.
The modification to FB-Line would
involve work in an existing and
radiologically contaminated facility,
thereby potentially leading to a small
increase over the APSF option in
radiological waste generation and
construction worker exposure. Through
the use of site administrative control
limits, however, no worker would be
expected to receive a radiological dose
beyond that allowed for radiological
workers from normal operations, or
from facility modification work.
Likewise, the existing waste
management facilities are capable of
handling the additional radiological
waste that would result from the FB-
Line modification.

Americium/Curium Solution
Stabilization

While the IMNM EIS indicates that
potential environmental impacts from
any of the nuclear material management
alternatives are small, those
management alternatives requiring the
processing of nuclear material through
the large chemical separations facilities
(the canyons and B-Lines), such as the
vitrification of the americium/curium
solution in the F-Canyon, would have
greater environmental impacts during
the time that dissolving, processing or
conversion activities are underway than
when these facilities are storing nuclear
materials. After materials have been
stabilized, impacts of normal facility
operations related to management of
those materials would decline, and
potential impacts of accidents
associated with those materials would
be reduced, with certain kinds of
accidents eliminated (e.g., americium/
curium solution leaking or being
improperly transferred from its existing
storage tank). The americium/curium
solution presents the greatest
radiological source term (approximately
230,000 curies) within any of the
nuclear material processing and storage
facilities. Based upon an average HLW
tank radioactivity content of 8.5 million
curies, the transfer of the americium/
curium solution to a single HLW tank
would increase the HLW tank’s
radioactivity level by 0.23 million
curies, or less than two and one-half
percent.

Environmentally Preferable Alternative

Plutonium Stabilization and Packaging
for Long-term Storage

The IMNM EIS indicated that
potential adverse impacts to the
environment, public, or workers would
be small for the APSF, Building 235-F,
or FB-Line options. While small
increases in radiological waste and
worker radiological exposure could be
expected from the Building 235-F and
FB-Line modification options over the
APSF option, all options would involve
relatively small impacts, and thus
neither could be deemed
environmentally preferable over the
other.

Americium/Curium Solution
Stabilization

Processing and Storage for
Vitrification in the DWPF is the
environmentally preferable alternative
for stabilizing the americium/curium
solution (as well as for americium/
curium containing metal targets and
slugs). This alternative is estimated to
result in the lowest radiological doses to
the offsite public and the SRS workers;
have the lowest level of hazardous
pollutant emissions to the air with
comparable levels of liquid effluent
emissions; and result in the least
amount of high-level, transuranic and
mixed waste with comparable amounts
of low level waste.

Decision

After further review of the Building
235-F Stabilization and Storage Project
and the Americium/Curium
Vitrification Project (using a capability
to be installed within F-Canyon’s Multi-
Purpose Processing Facility), DOE is
amending its previous decisions issued
in December 1995 and January 2001.
The alternative approaches being
implemented are estimated to have
substantially reduced costs, which
allows DOE to reduce capital
expenditure requirements to levels more
consistent with current and projected
budget resources. Likewise, these
alternatives offer the potential to
complete certain nuclear materials
stabilization activities sooner, reducing
further the already low risks to workers,
the public, and the environment.

Plutonium Stabilization and Packaging
for Long-term Storage

DOE is amending its January 2001
ROD to provide a SRS capability for the
stabilization and packaging of
plutonium to the storage standard (DOE-
STD-3013). Instead of modifying
existing space within Building 235-F,
DOE will modify existing space within
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the FB-Line facility, located within and
atop the F-Canyon (Building 221-F).
This decision will allow DOE to
stabilize and package plutonium to the
storage standard within the same time-
frame, if not sooner, as would a
modified Building 235-F. DOE will
continue to use existing vault space in
Building 235—F and Building 105-K
(KAMS) for interim storage pending
disposition, and existing vault space in
FB-Line for interim storage during
stabilization actions.

Americium/Curium Solution
Stabilization

DOE is amending its December 1995
ROD for stabilizing americium and
curium solution at the SRS. Instead of
implementing the “Vitrification (F-
Canyon)” alternative DOE will
implement the “Processing and Storage
for Vitrification in the Defense Waste
Processing Facility” alternative
analyzed in the IMNM EIS. For this
alternative, DOE will transfer the
solution, after chemical adjustments as
necessary, to the HLW storage and
treatment system. The americium and
curium isotopes will be vitrified to a
glass form with SRS HLW in the DWPF.
DWPF canisters are being stored on-site
in the Glass Waste Storage Building
pending transfer to a geologic repository
for permanent disposal. DOE estimates
approximately ten additional DWPF
canisters [approximately 6000 DWPF
canisters are forecast to be produced at
the SRS] will result from adding the
americium/curium solution to the HLW
inventory.

Issued at Washington, DC, October 19,
2001.

Jessie Hill Roberson,

Assistant Secretary for Environmental
Management.

[FR Doc. 01-27437 Filed 10-31—-01; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Los Alamos;
Meeting

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Los Alamos. The
Federal Advisory Committee Act (Pub.
L. No. 92-463, 86 Stat. 770) requires
that public notice of these meetings be
announced in the Federal Register.
DATES: Wednesday, November 28, 2001,
1 p.m.—8:30 p.m.

ADDRESSES: Cities of Gold Hotel,
Conference Room, Pojoaque, New
Mexico.

FOR FURTHER INFORMATION CONTACT:
Menice Manzanares, Northern New
Mexico Citizens’ Advisory Board, 1660
Old Pecos Trail, Suite B, Santa Fe, NM
87505. Phone (505) 995—0393; fax (505)
989-1752 or e-mail: www.nnmcab.org.

SUPPLEMENTARY INFORMATION: Purpose of
the Board: The purpose of the Board is
to make recommendations to DOE and
its regulators in the areas of
environmental restoration, waste
management, and related activities.

Tentative Agenda

1-4:30 p.m. Board Business

Amendments to Bylaws

Openness Plan

Recruitment/Membership

Reports from Committees

Report from Chair

Report from Staff
4:30-6 p.m. Dinner Break
6—8:30 p.m. Report from New Mexico

Environmental Department
Presentation on Recovery and
Rehabilitation from Cerro Grande
Fire

Other Board business will be
conducted as necessary.

This agenda is subject to change at
least one day in advance of the meeting.
Public Participation: The meeting is

open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Menice Manzanares at the
address or telephone number listed
above. Requests must be received five
days prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of five minutes
to present their comments at the
beginning of the meeting.

Minutes: Minutes of this meeting will
be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585 between 9
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.
Minutes will also be available at the
Public Reading Room located at the
Board’s office at 1660 Old Pecos Trail,
Suite B, Santa Fe, NM. Hours of
operation for the Public Reading Room
are 9 a.m.—4 p.m. on Monday through

Friday. Minutes will also be made
available by writing or calling Menice
Manzanares at the Board’s office address
or telephone number listed above.
Minutes and other Board documents are
on the Internet at: http://
www.nnmcab.org.

Issued at Washington, DC on October 29,
2001.
Rachel M. Samuel,
Deputy Advisory Committee Management
Officer.
[FR Doc. 01-27436 Filed 10-31—-01; 8:45 am]
BILLING CODE 6405-01-P

DEPARTMENT OF ENERGY
Bonneville Power Administration

Notice of Revised Schedule Regarding
Issues Arising Under Bonneville Power
Administration’s New Large Single
Load Policy Review

AGENCY: Bonneville Power
Administration (BPA), Department of
Energy.

ACTION: Notice of revised schedule for
policy issue review and issuance of a
record of decision.

SUMMARY: This notice announces a
change in the schedule for the policy
review of certain issues relating to
BPA'’s existing policy on New Large
Single Loads (NLSL). Three issues were
identified in the initial Federal Register
notice (published June 25, 2001) as
follows: (1) BPA preference customer
service to direct service industrial (DSI)
load; (2) the transfer of “contracted for,
committed to” (CFCT) load
determinations between preference
customers; and (3) whether BPA should
close the class of CFCT load served by
BPA customers.

DATES: NLSL ROD publication date on
Issues 2 and 3: November or December
2001. Record of Decision on Issue 1: late
FY 2002.

FOR FURTHER INFORMATION CONTACT:
David Fitzsimmons, Account Executive,
Bonneville Power Administration, P.O.
Box 3621, Portland, Oregon 97208,
telephone (503) 230-3685. Information
can also be obtained from your BPA
Customer Account Executive.
SUPPLEMENTARY INFORMATION:

Issue 1. BPA received approximately
60 comments on all three issues. After
a review of the comments, BPA
determined that additional regional
discussion would benefit the resolution
of the first issue. BPA will invite
participation in an appropriate public
process for the purpose of addressing
this issue in a broader context of issues
than the NLSL policy review affords.
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This extended review is expected to
take place during fiscal year 2002 and
may be informed by a more
comprehensive process reviewing
broader electric power issues. Upon
conclusion of this process, BPA plans to
issue a record of decision on the first
issue, prior to the end of FY 2002,
taking into consideration the public
comment already received and any
additional comment on the issue
received during the extended review.

Issues 2 and 3. The treatment of any
transfer of ““contracted for, committed
to” (CFCT) loads between public agency
or cooperative preference customers;
and the issue of whether BPA should
close the class of CFCT load served by
BPA customers will be addressed in a
record of decision which BPA plans to
publish during the next sixty days.

BPA is directed by section 3(13) of the
Northwest Power Act to treat large retail
loads at a consumer’s facility, served by
a public body, cooperative, investor-
owned utility, or Federal agency
customer, which load increases power
requirements in excess of 10 average
megawatts (aMW) in any consecutive
12-month period, as within the
definition of New Large Single Loads.
For purposes of BPA’s sales of electric
power to a utility or Federal agency
customer, the designation of the load at
a consumer’s facility as a NLSL does not
affect the amount or quality of electric
service which BPA provides. BPA treats
these loads as any other load in terms
of its supply of power and quality of
service obligations under its utility
power sales contracts. Designation of a
load as a NLSL, however, does affect the
power rate of the electric power sold for
service to that load. BPA may not sell
electric power at the Priority Firm (PF)
rate to utilities for service to NLSLs.
Rather, electric power sold by BPA for
utility service to NLSLs is sold at the
New Resources (NR) rate, which
historically has been a higher rate than
the PF rate.

BPA’s NLSL policy is a combination
of contract and policy decisions
recorded in several documents. A
statement of those decisions has been
consolidated into one document, and it
is available on BPA’s Web site: http://
www.bpa.gov/Power/subscription.

While BPA received comments on
certain aspects of Issue 1, one area that
had not been addressed in the policy
process was the transfer of non-DSI
loads larger than 9.9 aMW to service
from a preference customer.
Commenters on Issue 1 expressed the
desire to address the more general issue.
That issue is whether BPA should
change its NLSL policy to allow any
large loads at a consumer’s facility—

new and existing—larger than 9.9 aMW
to transfer their load service to a public
body, cooperative or federal agency
customer in contract increments of only
9.9 aMW [“phase on”], and receive
service at BPA’s PF rate.

BPA will continue to apply its current
policy during the extended review
period. The policy states that in making
any NLSL determinations BPA
considers the entire load at a
consumer’s facility. If the total electric
load associated with a single facility
exceeds 9.9 aMW, then the entire
electrically connected load is the single
load which can be considered as being
served by the utility. A utility has a
general responsibility to provide service
and only limited rights to deny service
to consumers. If a consumer’s facility
has a total connected load exceeding 9.9
aMW and takes service from a utility,
even if limited by contract, the load
actually placed on the utility is the total
connected electric load at the facility.
The service would be declared a NLSL
by BPA and served at the applicable NR
rate if the total plant load that could be
served was over 10 aMW.

A change in this policy could permit
any large loads at a consumer’s facility
to separate out the entire load into
contract increments of 9.9 aMW,
regardless of the total load, and to place
the 9.9 aMW per year increments of load
on a preference customer at BPA’s
applicable PF rate. Some comments
suggested a need for BPA to adopt this
change in policy, others suggested
imposition of a limit on the total
amount of megawatts that could be
transferred under contracts with a
utility, and others argued for no change
in policy. The extended review will
afford an opportunity for parties to
comment on the nature and impact of
such a change, if any, in the context of
future load service for these large loads.

Responsible Official: David Fitzsimmons,
Account Executive, Power Business Line, is
the official responsible for the review of these
issues arising under BPA’s NLSL policy.

Issued in Portland, Oregon, on October 22,
2001.
Stephen J. Wright,
Acting Administrator, and Chief Executive
Officer.
[FR Doc. 01-27435 Filed 10-31-01; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

Biomass Research and Development
Technical Advisory Committee

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces an
open meeting of the Biomass Research
and Development Technical Advisory
Committee under the Biomass Research
and Development Act of 2000. The
Federal Advisory Committee Act (Public
Law No. 92—463, 86 Stat. 770) requires
that agencies publish these notices in
the Federal Register to allow for public
participation. This notice announces the
meeting of the Biomass Research and
Development Technical Advisory
Committee.

DATES: November 20, 2001.
TIME: 8 A.M.

ADDRESS: Department of Energy, Room
6E—069, 1000 Independence Avenue,
SW., Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:
Douglas E. Kaempf, Designated Federal
Officer for the Committee, Office of
Energy Efficiency and Renewable
Energy, U.S. Department of Energy,
1000 Independence Avenue, SW.,
Washington, DC 20585; (202) 586—7766.

SUPPLEMENTARY INFORMATION: Purpose of
Meeting: To provide advice and
guidance that promotes research and
development leading to the production
of biobased industrial products.

Tentative Agenda: Agenda will
include discussions on the following:

» Full committee discussion of
recommendations to the Secretaries of
Energy and Agriculture and their
designated Points of Contacts on the
technical focus and direction of request
for proposals issued under the Biomass
Research and Development Initiative.

Public Participation: In keeping with
procedures, members of the public are
welcome to observe the business of the
Biomass Research and Development
Technical Advisory Committee. To
attend the meeting and/or to make oral
statements regarding any of these items
on the agenda, you should contact
Douglas E. Kaempf at 202-586-7766 or
Bioenergy@ee.doe.gov (e-mail) for
information on DOE building access.
You must make your request for an oral
statement at least 5 business days before
the meeting. Members of the public will
be heard in the order in which they sign
up at the beginning of the meeting.
Reasonable provision will be made to
include the scheduled oral statements
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on the agenda. The Chair of the
Committee will make every effort to
hear the views of all interested parties.
If you would like to file a written
statement with the Committee, you may
do so either before or after the meeting.
The Chair will conduct the meeting to
facilitate the orderly conduct of
business.

Minutes: The minutes of the meeting
will be available for public review and
copying within 60 days at the Freedom
of Information Public Reading Room,
Room 1E-190, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

Issued at Washington, DC, on October 29,
2001.

Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 01-27434 Filed 10-31-01; 8:45 am]
BILLING CODE 6450-01-P

ENVIRONMENTAL PROTECTION
AGENCY

National Environmental Justice
Advisory Council

[FRL-7097-4]

Notification of Meeting and Public
Comment Period; Open Meetings

Pursuant to the Federal Advisory
Committee Act (FACA), Public Law 92—
463, we now give notice that the
National Environmental Justice
Advisory Council (NEJAG), along with
the various subcommittees, will meet on
the dates and times described below. All
times noted are Eastern Standard Time.
All meetings are open to the public. Due
to limited space, seating at the NEJAC
meeting will be on a first-come basis.
Documents that are the subject of
NEJAC reviews are normally available
from the originating EPA office and are
not available from the NEJAC. The
NEJAC and the subcommittee meetings
will take place at the Renaissance
Madison Hotel, 515 Madison Street,
Seattle, WA 98104. The meeting dates
are as follows: December 3, 2001
through December 6, 2001. This is the
fourth in a series of focused policy issue
meetings for the NEJAC. To help
prepare for this specific focused policy
issue meeting the following background
information is provided:

Request and Policy Issue

The Charter for the NEJAC states that
the advisory committee shall provide
independent advice to the

Administrator on areas that may
include, among other things, “the
direction, criteria, scope, and adequacy
of the EPA’s scientific research and
demonstration projects’ relating to
environment justice. In order to provide
such independent advice, the Agency
requests that the NEJAC convene a
focused, issue-oriented public meeting
in Seattle, WA. The meeting shall be
used to receive comments on, discuss,
and analyze issues related to water
quality, fish consumption and
environmental justice. The Agency,
furthermore, requests that the NEJAC
produce a comprehensive report on the
differing views, interests, concerns, and
perspectives expressed by the
stakeholder participants on the focused
policy issue, and provide advice and
recommendations for the Agency’s
review and consideration. In order to
fulfill this charge, the NEJAC is being
asked to discuss and provide
recommendations regarding the
following broad public policy question:

What is the relationship between water
quality, fish consumption, and
environmental justice?

NEJAC will examine this issue with
respect to research methodologies, risk
assessment and risk management
approaches, remediation and prevention
strategies, and the utilization of
statutory authorities and implementing
regulations which are designed to
protect the health and safety of all
people, including minority, low-income
and tribal communities

Meeting

Registration for the NEJAC meeting
will begin on Monday, December 3,
2001 at 12 noon. The NEJAC will
convene Monday, December 3, 2001,
from 2—6 p.m. On Monday from 4 p.m.—
6 p.m. the Seattle community will
conduct a “virtual” tour dialogue with
the NEJAC. Structured Presentations for
the NEJAC Executive Council will take
place during this “virtual” tour
dialogue. The NEJAC will reconvene on
Tuesday, December 4, 2001 from 8:30
a.m. to 5 p.m. The meeting on Tuesday
will be organized to create the best
environment for a deliberative process.
The meeting will be conducted in a
round table fashion, except during the
public comment session. A public
comment period dedicated to the
focused policy issue is scheduled for
Tuesday evening, December 4, 2001,
from 7 p.m. to 9 p.m. General
environmental justice public comment
issues will be heard on Tuesday
evening, following the focus policy
public comment issues. The following
Subcommittees will meet on

Wednesday, December 5, 2001, from 9
a.m. to 6 p.m.: Air and Water;
Enforcement; Health and Research;
Indigenous Peoples; International; and
Waste and Facility Siting. The full
NEJAC will reconvene Thursday,
December 6, 2001, from 9 a.m. to 5 p.m.
to wrap up all business requiring
Executive Council action. All times
shown are local time.

Any member of the public wishing
additional information on the
subcommittee meetings should contact
the specific Designated Federal Official
at the telephone number listed below.

Subcommittee, Federal Official and
Telephone Number

Enforcement: Ms. Shirley Pate, 202/
564-2607

Health & Research: Ms. Brenda
Washington, 202/564-6781; Ms.
Aretha Brockett, 202/260-3810

International: Ms. Wendy Graham, 202/
564—-6602

Indigenous Peoples: Mr. Danny Gogal,
202/564-2576

Waste/Facility Siting: Mr. Rey Rivera,
202/260-1910

Air & Water: Mr. Wil Wilson, 202/564—
1954; Ms. Alice Walker, 202/260—
1919

Members of the public who wish to
participate in either of the public
comment period should pre-register by
November 29, 2001. Members of the
public are encouraged to provide
comments relevant to the focus issue
being deliberated by the NEJAC.
Individuals or groups making oral
presentations during the public
comment period will be limited to a
total time of five minutes. Only one
representative from a community,
organization, or group will be allowed
to speak. Any number of written
comments can be submitted for the
record. The suggested format for
individuals making public comment
should be as follows:

Request To Make Public Comment
Speaker’s Template:
Name of Speaker:

Name of Organization/Community:
Address/Phone/Fax/Email:
Description of Concern:

Relationship to the Policy Issue:
Recommendations/Desired Outcome:

If you wish to submit written
comments of any length (at least 50
copies), they should also be received by
November 29, 2001. Comments received
after that date will be provided to the
Council as logistics allow. All
information should be sent to the
address or fax number cited below.
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Registration

Pre-registration for all attendees is
recommended. To receive a registration
form, call the number listed below or
visit the web site. Correspondence
concerning registration should be sent
to Ms. Victoria Robinson of Tetra Tech
Environmental Management, Inc. at:
1881 Campus Commons, Suite 200,
Reston, VA 20191, phone: 703/390—
0641 or fax: 703/391-5876. Hearing-
impaired individuals or non-English
speaking attendees wishing to arrange
for a sign language or foreign language
interpreter, may make appropriate
arrangements using these numbers also.
In addition, NEJAC offers a toll-free
Registration Hotline at 1-888/335-4299.
For on-line registration, you may visit
the Internet site: http://es.epa.gov/oeca/
main/ej/nejac/nejacform.html

Dated: October 26, 2001.
Charles Lee,
Designated Federal Officer, National

Environmental Justice Advisory Council.

[FR Doc. 01-27467 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION

AGENCY

[OPP-30515; FRL-6803-6]

Pesticide Products; Registration

Applications

AGENCY: Environmental Protection

Agency (EPA).

ACTION: Notice.

SUMMARY: This notice announces receipt
of applications to register pesticide
products containing new active
ingredients not included in any

previously registered products pursuant
to the provisions of section 3(c)(4) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended.

DATES: Written comments, identified by
the docket control number OPP-30515,
must be received on or before December
3, 2001.

ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit I. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, it is imperative
that you identify docket control number
OPP-30515 in the subject line on the
first page of your response.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Action Leader, Biopesticides
and Pollution Prevention Division
(7511C), listed in the table below:

Regulatory Action Leader

Mailing address

Telephone number and e-mail address

File symbol

Driss Benmhend

1200 Pennsylvania Ave.,
Washington, DC 20460

NW., | (703)

benmhend.driss@epa.gov

308-9525; | 34704-IGI

Carol Frazer Do.

(703) 308-8810; frazer.carol@epa.gov

10350-AN and 10350-AR

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of
Potentially Af-
fected Entities

Categories NAICS

Industry 111 Crop produc-
tion
Animal pro-
duction
Food manu-
facturing
Pesticide
manufac-

turing

112

311

32532

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person

listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet homepage at http://
www.epa.gov/. To access this document,
on the homepage select “Laws and
Regulations,” ‘“Regulations and
Proposed Rules,” and then look up the
entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2.In person. The Agency has
established an official record for this
action under docket control number
OPP-30515. The official record consists
of the documents specifically referenced
in this action, any public comments
received during an applicable comment
period, and other information related to
this action, including any information
claimed as confidential business
information (CBI). This official record
includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any

information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

C. How and to Whom Do I Submit
Comments?

You may submit comments through
the mail, in person, or electronically. To
ensure proper receipt by EPA, it is
imperative that you identify docket
control number OPP-30515 in the
subject line on the first page of your
response.

1. By mail. Submit your comments to:
Public Information and Records
Integrity Branch (PIRIB), Information
Resources and Services Division
(7502C), Office of Pesticide Programs
(OPP), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

2.In person or by courier. Deliver your
comments to: Public Information and
Records Integrity Branch (PIRIB),
Information Resources and Services
Division (7502C), Office of Pesticide
Programs (OPP), Environmental




Federal Register/Vol. 66, No. 212/ Thursday, November 1, 2001/ Notices

55175

Protection Agency, Rm. 119, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA. The PIRIB is open from
8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
PIRIB telephone number is (703) 305—
5805.

3. Electronically. You may submit
your comments electronically by e-mail
to: opp-docket@epa.gov, or you can
submit a computer disk as described
above. Do not submit any information
electronically that you consider to be
CBI. Avoid the use of special characters
and any form of encryption. Electronic
submissions will be accepted in
WordPerfect 6.1/8.0 or ASCII file
format. All comments in electronic form
must be identified by docket control
number OPP-30515. Electronic
comments may also be filed online at
many Federal Depository Libraries.

D. How Should I Handle CBI that I Want
to Submit to the Agency?

Do not submit any information
electronically that you consider to be
CBI. You may claim information that
you submit to EPA in response to this
document as CBI by marking any part or
all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
version of the official record.
Information not marked confidential
will be included in the public version
of the official record without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified
under FOR FURTHER INFORMATION
CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternative ways to improve
the registration activity.

7. Make sure to submit your
comments by the deadline in this
notice.

8. To ensure proper receipt by EPA,
be sure to identify the docket control
number assigned to this action in the
subject line on the first page of your
response. You may also provide the
name, date, and Federal Register
citation.

II. Registration Applications

EPA received applications as follows
to register pesticide products containing
active ingredients not included in any
previously registered products pursuant
to the provision of section 3(c)(4) of
FIFRA. Notice of receipt of these
applications does not imply a decision
by the Agency on the applications.

Products Containing Active Ingredients
Not Included in Any Previously
Registered Products

1. File symbol: 10350—AN. Applicant:
3M/St. Paul, MN 55144-1000. Product
name: VWX-42 Technology. Product
type: Family of biocides: the C8, C10
and C12 straight chain fatty acid
monoesters of glycerol and propylene
glycol. Active ingredients: Glycerol
monocaprate, glycerol monocaprylate,
glycerol monolaurate, propylene glycol
monocaprate, propylene glycol
monocaprylate, propylene glycol
monolaurate at 86.68, 88.21, 93.50,
71.37, 68.62, 75.85%. Proposed
classification/Use: Manufacturing use
product for products that control plant
diseases and microbial contamination.

2. File symbol: 10350—AR. Applicant:
3M/St. Paul, MN 55144-1000. Product
name: 3M Potato Sanitizer. Product
type: Biocide. Active ingredient:
Propylene glycol monocaprylate 9.6%.
Proposed classification/Use: To be used
on potatoes immediately prior to
packaging or being placed in long-term
storage for control of microorganisms
that cause decay of potatoes.

3. File symbol: 34704-IGI. Applicant:
Platte Chemical Company, 419 18th
Street, Greely, CO 80632. Product name:
Alli-Up. Active ingredient: Contains
90% of the new active ingredient Diallyl
Sulfides (DADs), a soil fumigant
solution. Proposed classification/Use:
To be used for the control of white rot,
in onions, garlic and leaks.

List of Subjects

Environmental protection, Pesticides
and pest.

Dated: October 19, 2001.
Janet L. Andersen,
Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.
[FR Doc. 01-27471 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[PF-1047; FRL-6805-7]
Notice of Filing a Pesticide Petition to

Establish a Tolerance for a Certain
Pesticide Chemical in or on Food

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
initial filing of a pesticide petition
proposing the establishment of
regulations for residues of a certain
pesticide chemical in or on various food
commodities.

DATES: Comments, identified by docket
control number PF—must be received on
or before December 3, 2001.

ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit I.C. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, it is imperative
that you identify docket control number
PF-1046 the subject line on the first
page of your response.

FOR FURTHER INFORMATION CONTACT: By
mail: Linda Hollis, Biopesticides and
Pollution Prevention Division,
Registration Division (7505W), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (703) 308-8733; e-
mail address: acierto.amelia@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information
A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer or pesticide manufacturer.
Potentially affected categories and
entities may include, but are not limited
to:

Examples of poten-
Categories lgﬁégs tially affected enti-
ties
Industry 111 Crop production
112 Animal production




55176 Federal Register/Vol. 66, No. 212/ Thursday, November 1, 2001/ Notices
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Information and Records Integrity In addition to one complete version of
_ NAICS Examples of poten-  Branch (PIRIB), Rm. 119, Crystal Mall the comment that includes any
Categories | ' jog | fially affected enti- 42 1921 Jefferson Davis Highway, information claimed as CBI, a copy of
ties Arlington, VA, from 8:30 a.m. to 4 p.m., the comment that does not contain the
311 Food manufacturing  Monday through Friday, excluding legal  information claimed as CBI must be
32532 Pesticide manufac-  holidays. The PIRIB telephone number  submitted for inclusion in the public
turing is (703) 305-5805. version of the official record.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet homepage at http://
www.epa.gov/. To access this document,
on the homepage select “Laws and
Regulations” ““ Regulation and Proposed
Rules,” and then look up the entry for
this document under the ‘“Federal
Register—Environmental Documents.”
You can also go directly to the Federal
Register listings at http://www.epa.gov/
fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number PF—
1046. The official record consists of the
documents specifically referenced in
this action, any public comments
received during an applicable comment
period, and other information related to
this action, including any information
claimed as confidential business
information (CBI). This official record
includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is

C. How and to Whom Do I Submit
Comments?

You may submit comments through
the mail, in person, or electronically. To
ensure proper receipt by EPA, it is
imperative that you identify docket
control number PF—1046 in the subject
line on the first page of your response.

1. By mail. Submit your comments to:
Public Information and Records
Integrity Branch (PIRIB), Information
Resources and Services Division
(7502C), Office of Pesticide Programs
(OPP), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

2. In person or by courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Information Resources and Services
Division (7502C), Office of Pesticide
Programs (OPP), Environmental
Protection Agency, Rm. 119, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA. The PIRIB is open from
8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
PIRIB telephone number is (703) 305—
5805.

3. Electronically. You may submit
your comments electronically by e-mail
to: opp-docket@epa.gov, or you can
submit a computer disk as described
above. Do not submit any information
electronically that you consider to be
CBI. Avoid the use of special characters
and any form of encryption. Electronic
submissions will be accepted in
Wordperfect 6.1/8.0 or ASCII file
format. All comments in electronic form
must be identified by docket control
number PF-000. Electronic comments
may also be filed online at many Federal
Depository Libraries.

D. How Should I Handle CBI That I
Want to Submit to the Agency?

Do not submit any information
electronically that you consider to be
CBI. You may claim information that
you submit to EPA in response to this
document as CBI by marking any part or
all of that information as CBI.
Information so marked will not be
disclosed except in accordance with

Information not marked confidential
will be included in the public version
of the official record without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified
under FOR FURTHER INFORMATION
CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Make sure to submit your
comments by the deadline in this
notice.

7. To ensure proper receipt by EPA,
be sure to identify the docket control
number assigned to this action in the
subject line on the first page of your
response. You may also provide the
name, date, and Federal Register
citation.

II. What Action is the Agency Taking?

EPA has received a pesticide petition
as follows proposing the establishment
and/or amendment of regulations for
residues of a certain pesticide chemical
in or on various food commodities
under section 408 of the Federal Food,
Drug, and Comestic Act (FFDCA), 21
U.S.C. 346a. EPA has determined that
this petition contains data or
information regarding the elements set
forth in section 408(d)(2); however, EPA
has not fully evaluated the sufficiency
of the submitted data at this time or
whether the data support granting of the
petition. Additional data may be needed
before EPA rules on the petition.
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List of Subjects

Environmental protection,
Agricultural commodities, Feed
additives, Food additives, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: October 17, 2001.
Janet L. Anderson,
Director, Registration Division, Office of
Pesticide Programs.

Summary of Petition

The petitioner summary of the
pesticide petition is printed below as
required by section 408(d)(3) of the
FFDCA. The summary of the petition
was prepared by the petitioner and
represents the view of the petitioners.
EPA is publishing the petition summary
verbatim without editing it in any way.
The petition summary announces the
availability of a description of the
analytical methods available to EPA for
the detection and measurement of the
pesticide chemical residues or an
explanation of why no such method is
needed.

BioSafe Systems

PP 8F4996

EPA has received a pesticide petition
8F4996 from Biosafe Systems, 80
Commerce Street, Glastonbury, CT
06033], proposing pursuant to section
408(d) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C.
346a(d), to amend 40 CFR part 180 to
establish an amendment/expansion of
an existing tolerance exemption for the
biochemical pesticide hydrogen
peroxide in or on all postharvest
agricultural food commodities at the
rate of < 1% hydrogen peroxide per
application.

Pursuant to section 408(d)(2)(A)(@) of
the FFDCA, as amended, Biosafe
Systems has submitted the following
summary of information, data, and
arguments in support of their pesticide
petition. This summary was prepared by
[Biosafe Systems] and EPA has not fully
evaluated the merits of the pesticide
petition. The summary may have been
edited by EPA if the terminology used
was unclear, the summary contained
extraneous material, or the summary
unintentionally made the reader
conclude that the findings reflected
EPA’s position and not the position of
the petitioner.

A. Product name and Proposed Use
Practices

Hydrogen peroxide is for use to
control plant pathogenic diseases on
plants, food commodities, greenhouse
surfaces and other agricultural use sites.
BioSafe Systems maintains 2

registrations for 27.00% hydrogen
peroxide end-use products, ZeroTol
(EPA Reg. No. 70299-1) and Oxidate
(EPA Reg. No. 70299-2), for these uses.

B. Product Identity/Chemistry

1. Identity of the pesticide and
corresponding residues. Hydrogen
peroxide reacts on contact with a
surface on which it is applied, and
rapidly degrades to oxygen and water,
neither of which is of toxicological
concern.

2. Analytical method. An analytical
method for the detection of residues of
hydrogen peroxide is not applicable.
Hydrogen peroxide is used in low
concentrations and rapidly degrades
into water and oxygen.

C. Mammalian Toxicological Profile

Hydrogen peroxide at a concentration
of 27% has a pH of 1.05, at which
concentration the Agency assumes a
toxicity category I for skin and eye
irritation. BioSafe Systems has
submitted toxicology information from
open literature for aqueous solutions
containing 6% and 50% hydrogen
peroxide. The concentrate (27%
hydrogen peroxide) will be diluted with
water at the rate of 1:50 or 1:100 or
1:300 and thus, the concentration of
hydrogen peroxide in the product at the
time of application will range from
0.09% to 0.54%.

The information from open literature
demonstrated that solutions containing
6% hydrogen peroxide have an acute
oral LDsg 25,000 mg/kg in rats (toxicity
category III), an acute dermal LDsg
210,000 mg/kg in rabbits (toxicity
category IV), and an inhalation LCsp of
4 milligrams per liter (mg/1) (toxicity
category IV). The 6% hydrogen peroxide
solutions are mild irritants to rabbit skin
and cause sever irreversible corneal
injury in half of the exposed rabbits
(toxicity category I). Toxicology
information from open literature
demonstrated that solutions that
contained 50% hydrogen peroxide have
an acute oral LDso 2500 mg/kg in rats
(toxicity category II) and an acute
dermal LDsp 21,000 mg/kg in rabbits
(toxicity category II). No deaths resulted
after an 8—hour exposure of rats to
saturated vapors of 90% hydrogen
peroxide, LCsp is 4 mg/1 (2,000 ppm).
Solutions that contain 50% hydrogen
peroxide are also extremely irritating
(corrosive) to rabbit eyes (toxicity
category I).

EPA has concluded that for food use
at an application rate of <1% hydrogen
peroxide, no apparent acute toxicity and
subchronic toxicity end-points exist to
suggest a significant toxicity. An RiD
(chronic toxicity) for hydrogen peroxide

has not been estimated because of its
short half-life in the environment and
lack of any residues of toxicological
concern. For similar reasons, an
additional safety factor was not judged
necessary to protect the safety of infants
and children. Additionally, hydrogen
peroxide is listed by the Food and Drug
Administration as Generally Recognized
as Safe (GRAS).

Additionally, hydrogen peroxide is
used to treat food at a maximum level
of 0.05% in milk used in cheese-
making, 0.04% in whey, 0.15% in starch
and corn syrup, and 1.25% in
emulsifiers containing fatty acid esters
as bleaching agents (21 CFR Part
184.1366). As a GRAS su stance,
hydrogen peroxide may be used in
washing or to assist in the lye peeling
of fruits and vegetables (21 CFR
173.315).

D. Aggregate Exposure

1. Dietary exposure—i. Food. For the
proposed uses, the concentrate of
hydrogen peroxide will be diluted with
water ate the rate of 1:50, 1:100 or 1:300
corresponding to a low concentration of
hydrogen peroxide in the product at the
time of application (0.09% - 0.54%).
The solution, having a low
concentration of hydrogen peroxide,
reacts on contact with the surface on
which it is sprayed, and degrades
rapidly to oxygen and water. Therefore
residues in or on treated food
commodities (growing and postharvest
crops) are expected to be negligible.
Additional sources of the GRAS
substance hydrogen peroxide in
concentrations range from 0.04% to
1.25% in various foods as cited above
(21 CFR Part 184.1366).

ii. Drinking water. At the proposed
application rates, the use of hydrogen
peroxide to treat food commodities will
result in minimal transfer of residues to
potential drinking water sources. This is
due to the low application rate and the
rapid chemical degradation of hydrogen
peroxide into oxygen and water, neither
of which is of toxicological concern.
The EPA Office of Water has stated that
it has seen no new data that contradict
the assessment previously given which
is that low concentrations of hydrogen
peroxide do not typically persist in
drinking water at levels that pose a
health risk.

2. Non-dietary exposure. There will
be minimal amounts of non-dietary
exposure to hydrogen peroxide,
primarily through infrequent or short
use of topical hydrogen peroxide
products for treating minor skin
injuries, and through use of oral
mouthwashes. Exposure is expected to
be minimal, and when used hydrogen
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peroxide rapidly degradates into oxygen
and water, neither of which is of
toxicological concern.

E. Cumulative Exposure

Because of the low use rates of
hydrogen peroxide, its low toxicity and
rapid degradation, EPA does not believe
that there is any concern regarding the
potential for cumulative effects of
hydrogen peroxide with other
substances due to a common
mechanism of action. Because hydrogen
peroxide is not known to have a
common toxic metabolite with other
substances, EPA has not assumed that
hydrogen peroxide has a common
mechanism of toxicity with other
substances.

F. Safety Determination to the General
U.S. Population, and Infants and
Children

Because hydrogen peroxide is of low
toxicity, the proposed uses employ low
concentrations of hydrogen peroxide,
and hydrogen peroxide degrades rapidly
following application, EPA concludes
that this exemption from the
requirement of a tolerance in or on all
food commodities for hydrogen
peroxide, when applied at 1%, will not
pose a dietary risk under reasonably
foreseeable circumstances. Further, the
EPA Office of Water has stated that it
has seen no new data that contradict the
assessment previously given which is
that low concentrations of hydrogen
peroxide do not typically persist in
drinking water at levels that pose a
health risk. Accordingly EPA concluded
that there is a reasonable certainty of no
harm to consumers, including infants
and children, from aggregate exposure
to hydrogen peroxide.

G. Effects on the Inmune and Endocrine
Systems

There is no evidence to suggest that
hydrogen peroxide in the proposed
concentrations will adversely affect the
endocrine system.

H. Existing Tolerances

An exemption from the requirement
of a tolerance (40 CFR Part 180.1197) is
established for residues of hydrogen
peroxide in or on all food commodities
at the rate of < 1% hydrogen peroxide
per application on growing crops and
postharvest potatoes when applied as an
algaecide, fungicide and bactericide.

I. International Tolerances

There is no Codex Alimentarium
Commission Maximum Residue Level
(MRL) for hydrogen peroxide.

[FR Doc. 01-27469 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[PF-1049; FRL-6807-7]
Notice of Filing a Pesticide Petition to

Establish a Tolerance for a Certain
Pesticide Chemical in or on Food

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
initial filing of a pesticide petition
proposing the establishment of
regulations for residues of a certain
pesticide chemical in or on various food
commodities.

DATES: Comments, identified by docket
control number PF—1049, must be
received on or before December 3, 2001.
ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit I.C. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, it is imperative
that you identify docket control number
PF—1049 in the subject line on the first
page of your response.

FOR FURTHER INFORMATION CONTACT: By
mail: Treva C. Alston, Registration
Support Branch, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
308-8373; e-mail address:
alston.treva@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer or pesticide manufacturer.
Potentially affected categories and
entities may include, but are not limited
to:

Examples of poten-
Categories NAICS tially gffectedpenti-
code ties
Industry 111 Crop production
112 Animal production
311 Food manufac-
turing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System

(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet homepage at http://
www.epa.gov/. To access this document,
on the homepage select “Laws and
Regulations” and then look up the entry
for this document under the “Federal
Register—Environmental Documents.”
You can also go directly to the Federal
Register listings at http://www.epa.gov/
fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number PF—
1049. The official record consists of the
documents specifically referenced in
this action, any public comments
received during an applicable comment
period, and other information related to
this action, including any information
claimed as confidential business
information (CBI). This official record
includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Highway,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

C. How and to Whom Do I Submit
Comments?

You may submit comments through
the mail, in person, or electronically. To
ensure proper receipt by EPA, it is
imperative that you identify docket
control number PF—1049 in the subject
line on the first page of your response.

1. By mail. Submit your comments to:
Public Information and Records
Integrity Branch (PIRIB), Information
Resources and Services Division
(7502C), Office of Pesticide Programs
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(OPP), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

2. In person or by courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Information Resources and Services
Division (7502C), Office of Pesticide
Programs (OPP), Environmental
Protection Agency, Rm. 119, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA. The PIRIB is open from
8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
PIRIB telephone number is (703) 305—
5805.

3. Electronically. You may submit
your comments electronically by e-mail
to: opp-docket@epa.gov, or you can
submit a computer disk as described
above. Do not submit any information
electronically that you consider to be
CBI. Avoid the use of special characters
and any form of encryption. Electronic
submissions will be accepted in
Wordperfect 6.1/8.0 or ASCII file
format. All comments in electronic form
must be identified by docket control
number PF-1049. Electronic comments
may also be filed online at many Federal
Depository Libraries.

D. How Should I Handle CBI That I
Want to Submit to the Agency?

Do not submit any information
electronically that you consider to be
CBI. You may claim information that
you submit to EPA in response to this
document as CBI by marking any part or
all of that information as CBIL
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
version of the official record.
Information not marked confidential
will be included in the public version
of the official record without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified
under FOR FURTHER INFORMATION
CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Make sure to submit your
comments by the deadline in this
notice.

7. To ensure proper receipt by EPA,
be sure to identify the docket control
number assigned to this action in the
subject line on the first page of your
response. You may also provide the
name, date, and Federal Register
citation.

II. What Action is the Agency Taking?

EPA has received a pesticide petition
as follows proposing the establishment
and/or amendment of regulations for
residues of a certain pesticide chemical
in or on various food commodities
under section 408 of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a. EPA has determined that
this petition contains data or
information regarding the elements set
forth in section 408(d)(2); however, EPA
has not fully evaluated the sufficiency
of the submitted data at this time or
whether the data support granting of the
petition. Additional data may be needed
before EPA rules on the petition.

List of Subjects

Environmental protection,
Agricultural commodities, Feed
additives, Food additives, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: October 18, 2001.
Peter Caulkins,

Acting Director, Registration Division, Office
of Pesticide Programs. Programs.

Summary of Petition

The petitioner’s summary of the
pesticide petition is printed below as
required by section 408(d)(3) of the
FFDCA. The summary of the petition
was prepared by the petitioner and
represents the view of the petitioners.
EPA is publishing the petition summary
verbatim without editing it in any way.
The petition summary announces the
availability of a description of the
analytical methods available to EPA for
the detection and measurement of the
pesticide chemical residues or an
explanation of why no such method is
needed.

Wacker Silicones Corporation
5E4595

EPA has received a pesticide petition
(5E4595) from Wacker Silicones
Corporation, 3301 Sutton Road, Adrian,
MI 49221-9397 proposing, pursuant to
section 408(d) of the FFDCA, 21 U.S.C.
346a(d), to amend 40 CFR part 180 to
establish an exemption from the
requirement of a tolerance for
tetraethoxysilane polymer with
hexamethyldisiloxane (CAS No.
104133-09-7), when used as an inert
ingredient in pesticide formulations
applied in accordance with good
agricultural practice to growing crops
and to raw agricultural commodities
after harvest, and to animals. EPA has
determined that the petition contains
data or information regarding the
elements set forth in section 408(d)(2) of
the FFDCA; however, EPA has not fully
evaluated the sufficiency of the
submitted data at this time or whether
the data support granting of the petition.
Additional data may be needed before
EPA rules on the petition.

In the case of certain substances that
are defined as “polymers,” the Agency
has established a set of criteria that
identify categories of polymers that
present low risk. These criteria
described in 40 CFR 723.250 identify
polymers that are relatively unreactive
and stable compounds to other chemical
substances was well as polymers that
typically are not readily absorbed. These
properties generally limit a polymer’s
ability to cause adverse effects. In
addition, these criteria exclude
polymers about which little is known.
The Agency believes that polymers
meeting the criteria noted will present
minimal or no risk. Tetraethoxysilane,
polymer with hexamethyldisiloxane
conforms to the definition of polymer
given in 40 CFR 723.250(b) (as amended
April 11, 1997) and meets the following
criteria that are used to identify low risk
polymers.

1. Tetraethoxysilane, polymer with
hexamethyldisiloxane is not a cationic
polymer, nor is it reasonably anticipated
to become a cationic polymer in the
natural aquatic environment.

2. Tetraethoxysilane, polymer with
hexamethyldisiloxane contains as an
integral part of its composition the
atomic elements carbon, hydrogen,
oxygen and silicon.

3. Tetraethoxysilane, polymer with
hexamethyldisiloxane does not contain
as an integral part of its composition,
except as impurities, any element other
than those listed in 40 CFR 723.250
(d)(2)(id).

4. Tetraethoxysilane, polymer with
hexamethyldisiloxane is not reasonably
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anticipated to substantially degrade,
decompose or depolymerize.

5. Tetraethoxysilane, polymer with
hexamethyldisiloxane is not
manufactured or imported from
monomers and/or other reactants that
are not already included on the TSCA
Chemical Substance Inventory or
manufactured under an applicable
TSCA section 5 exemption.

6. Tetraethoxysilane, polymer with
hexamethyldisiloxane is not a water
absorbing polymer with a number
average molecular weight (MW) 10,000
or greater. Tetraethoxysilane, polymer
with hexamethyldisiloxane also meets
the exemption criteria of 40 CFR
723.250(e)(1) (as amended April 11,
1997). Tetraethoxysilane, polymer with
hexamethyldisiloxane has a number
average MW greater than or equal to
1,000 and less than 10,000 daltons (and
oligomer content less than 10% below
MW 500 and less than 25% below MW
1,000).

A. Aggregate Exposure

1. Dietary exposure.
Tetraethoxysilane, polymer with
hexamethyldisiloxane is not absorbed
through the skin or gastrointestinal (GI)
tract and is generally considered
incapable of eliciting a toxic response.

i. Food. There are no food or food
additive uses of tetraethoxysilane,
polymer with hexamethyldisiloxane
currently approved under 40 CFR. There
are currently approved indirect food
contact uses for tetraethoxysilane,
polymer with hexamethyldisiloxane
under 21 CFR 175.300, 175.320, and
176.170.

ii. Drinking water. Tetraethoxysilane,
polymer with hexamethyldisiloxane is
not absorbed through the skin or GI tract
and is generally considered incapable of
eliciting a toxic response.

2. Non-dietary exposure. There are no
exposures to tetraethoxysilane, polymer
with hexamethyldisiloxane through
non-occupational, non-dietary routes.

B. Cumulative Effects

There are no data to support
cumulative risk from tetraethoxysilane,
polymer with hexamethyldisiloxane
since polymers with MWs greater than
400 generally are not absorbed through
the intact skin and substances with
MWs greater than 1,000 generally are
not absorbed through the GI tract.
Chemicals not absorbed through the
skin or GI tract generally are incapable
of eliciting a toxic response. Therefore,
there is no reasonable expectation of
risk due to cumulative exposure.

C. Safety Determination

1. U.S. population. Tetraethoxysilane,
polymer with hexamethyldisiloxane
causes no safety concerns because it
conforms to the definition of a low risk
polymer given in 40 CFR 723.250(e)(1)
and as such is considered incapable of
eliciting a toxic response.

2. Infants and children.
Tetraethoxysilane, polymer with
hexamethyldisiloxane causes no
additional concern to infants and
children because it conforms to the
definition of a low risk polymer given
in 40 CFR 723.250(e)(1), and as such, is
considered incapable of eliciting a toxic
response.

D. International Tolerances

There are no CODEX Maximum
Residue Limits established for
tetraethoxysilane, polymer with
hexamethyldisiloxane in/on any crop
commodities at this time.

[FR Doc. 01-27470 Filed 10-31-01; 8:45 am]
BILLING CODE 6560-50-S

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

SES Performance Review Board
Members

AGENCY: Equal Employment
Opportunity Commission (EEOC).
ACTION: Notice.

SUMMARY: Notice is hereby given of the
names of the members of the SES
Performance Review Board of EEOC .
FOR FURTHER INFORMATION CONTACT:
Arlethia D. Monroe, Acting Director,
Office of Human Resources, Equal
Employment Opportunity Commission,
1801 L Street, NW., Washington, DC
20507, (202) 663—4306.
SUPPLEMENTARY INFORMATION: Pursuant
to the requirement of 5 U.S.C.
4314(c)(1), membership of the SES

Performance Review Board is as follows:

Mr. Roy J. Rodriguez, Deputy Chief
Operating Officer, Equal Employment
Opportunity Commission (Chairperson);
Mr. Chester V. Bailey, Director,
Milwaukee District Office, Equal
Employment Opportunity Commission;
Ms. Patricia T. Bivins, Director, New
Orleans District Office, Equal
Employment Opportunity Commission;
Mr. David L. Frank, Legal Counsel,
Equal Employment Opportunity
Commission; Susan L. McDuffie,
Director, San Francisco District Office,
Equal Employment Opportunity
Commission; Peggy R. Mastroianni,
Associate Legal Counsel (Alternate),
Equal Employment Opportunity
Commission.

Signed at Washington, D.C., on this 25th
day of October 2001.
For the Commission.

Cari. M. Dominguez,

Chair.

[FR Doc. 01-27408 Filed 10-31—-01; 8:45 am]
BILLING CODE 6570-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[Report No. AUC-01-43-B (Auction No. 43);
DA 01-2315]

Auction No. 43 Multi-Radio Service
Auction Scheduled for January 10,
2002; Notice and Filing Requirements,
Minimum Opening Bids, Upfront
Payments and Other Procedural Issues

AGENCY: Federal Communications
Commission.

ACTION: Notice.

SUMMARY: This document announces the
procedures and minimum opening bids
for the upcoming auction of licenses in
the Phase II 220 MHz Service, 800 MHz
Specialized Mobile Radio (“SMR”)
Service General Category Frequencies,
and Location and Monitoring Service
(“LMS”) scheduled for January 10, 2002
(Auction No. 43).

DATES: Auction No. 43 is scheduled for
January 10, 2002.

FOR FURTHER INFORMATION CONTACT:
Auctions and Industry Analysis
Division: Howard Davenport, Legal
Branch, or Lyle Ishida, Auctions
Operations Branch, at (202) 418—0660;
Barbara Sibert, Auctions Operations
Branch, at (717) 338—2888, Media
Contact: Meribeth McCarrick at (202)
418-0654, Commercial Wireless
Division: Amal Abdallah, Policy and
Rules Branch, or Dwain Livingston,
Licensing and Technical Analysis
Branch, at (202) 418—-0620.

SUPPLEMENTARY INFORMATION: This is a
summary of the Auction No. 43
Procedures Public Notice released
October 10, 2001. The complete text of
the Auction No. 43 Procedures Public
Notice, including attachments, is
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC,
20554. The Auction No. 43 Procedures
Public Notice may also be purchased
from the Commission’s duplicating
contractor, Qualex International, Portals
11, 445 12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863—2893, facsimile 202-863—-2898, or
via e-mail qualexint@aol.com.
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I. General Information

A. Introduction

1. By the Auction No. 43 Procedures
Public Notice, the Wireless
Telecommunications Bureau (‘“Bureau’)
announces the procedures and
minimum opening bids for the
upcoming auction of licenses in the
Phase II 220 MHz Service, 800 MHz
Specialized Mobile Radio (‘“SMR”)
Service General Category Frequencies,
and Location and Monitoring Service
(“LMS”’) scheduled for January 10, 2002
(Auction No. 43). On September 7, 2001,
in accordance with the Balanced Budget
Act of 1997, the Bureau released a
public notice seeking comment on
reserve prices or minimum opening bids
and the procedures to be used in
Auction No. 43. The Bureau received no
comments in response to the Auction
No. 43 Comment Public Notice, 66 FR
48462 (September 20, 2001).

i. Background of Proceeding

2. Auction No. 43 will include
licenses in the Phase II 220 MHz
Service, 800 MHz SMR Service General
Category Frequencies, and Location and
Monitoring Service that either remain
unsold from a previous auction or were
defaulted on by a winning bidder in a
previous auction.

a. Phase II 220 MHz

3. In March 1997, the Commission
restructured the licensing framework
that governs the 220 MHz Service. Site-
specific licensing used in the Phase I
220 MHz Service, was replaced with a
geographic-based system in the Phase II
220 MHz Service, which is the subject
of Auction No. 43. This geographic-
based licensing methodology is similar
to that used in other commercial mobile
radio services (“CMRS”’). The
Commission developed three types of
geographic area licenses for the Phase II
220 MHz Service. The first type of
license was based upon Economic Areas
(EAs), developed by the Bureau of
Economic Analysis of the U.S.
Department of Commerce. In addition,
the Commission created three EA-type
license areas to cover the following
United States territories: American
Samoa; the U.S. Virgin Islands and
Puerto Rico; and Guam and the
Northern Mariana Islands. The second
type of license, known as Economic
Area Groupings (EAGs), included 6
groups of EAs, which collectively
encompassed all of the EA and EA-type
licenses. Finally, the Commission
designed three nationwide licenses,
each of which encompassed all six
EAGs. Service and operational
requirements for the Phase II 220 MHz

Service are contained in Part 90 of the
Commission’s Rules, 47 CFR 90.

b. 800 MHz SMR

4. On December 15, 1995, the Federal
Communications Commission (“FCC”
or ‘“‘Comimission’’) released a 800 MHz
First Report and Order, 61 FR 6212
(February 16, 1996), that set forth
proposals for new licensing rules and
auction procedures for the “lower 230"
800 MHz SMR channels. On July 10,
1997, the Commission released a 800
MHz Second Report and Order, 62 FR
41190 (July 31, 1997), that resolved
pending issues and established
technical and operational rules for the
“lower 230"’ 800 MHz SMR channels.
On October 8, 1999, the Commission
released a 800 MHz Order on
Reconsideration, 64 FR 71042
(December 20, 1999), that completed the
implementation of a new licensing
framework for the 800 MHz SMR
service.

c. LMS

5. In 1995, the Commission
established rules governing the
licensing of the LMS in the 902-928
MHz frequency band. LMS refers to
advanced radio technologies designed to
support the nation’s transportation
infrastructure and to facilitate the
growth of Intelligent Transportation
Systems. The Commission created a
new subpart M in part 90 of the
Commission’s rules for Transportation
Infrastructure Radio Services, which
includes LMS and like services.

6. The LMS licenses offered in
Auction No. 43 are multilateration
licenses. Multilateration LMS systems
are designed to locate vehicles or other
objects by measuring the difference in
time of arrival, or difference in phase, of
signals transmitted from a unit to a
number of fixed points, or from a
number of fixed points to the unit to be
located. Such systems generally use
spread-spectrum technology to locate
vehicles throughout a wide geographic
area. Multilateration technology is used,
for example, by trucking companies to
track individual vehicles, by
municipalities to pinpoint the location
of their buses, and by private
entrepreneurs developing subscriber-
based services for recovery of stolen
vehicles. The Commission defined non-
multilateration systems as LMS systems
that employ any technology other than
multilateration technology. The
Commission noted that unlike a
multilateration system, which
determines the location of a vehicle or
object over a wide area, a typical non-
multilateration system uses narrowband
technology whereby an electronic

device placed in a vehicle transfers
information to and from that vehicle
when the vehicle passes near one of the
system’s stations. i.Licenses to Be
Auctioned

7. The Auction No. 43 Comment
Public Notice announced that 4 licenses
in the Phase II 220 MHz Service, 23
licenses for the 800 MHz SMR Service
General Category Frequencies, and 42
multilateration licenses in the Location
and Monitoring Service (“LMS”’), were
to be auctioned on January 10, 2002. A
complete list of licenses available for
Auction No. 43 and their descriptions is
included as Attachment A of the
Auction No. 43 Procedures Public
Notice.

B. Rules and Disclaimers

i. Relevant Authority

8. Prospective bidders must
familiarize themselves thoroughly with
the Commission’s rules relating to the
Phase II 220 MHz Service, 800 MHz
SMR Service, and Location and
Monitoring Service contained in title 47,
part 90 of the Code of Federal
Regulations, and those relating to
application and auction procedures,
contained in title 47, part 1 of the Code
of Federal Regulations. Prospective
bidders must also be thoroughly familiar
with the procedures, terms and
conditions (collectively, “Terms”)
contained in the Auction No. 43
Procedures Public Notice; the Auction
No. 43 Comment Public Notice; and the
Part 1 Fifth Report and Order, 65 FR
52401 (August 29, 2000), (as well as
prior Commission proceedings
regarding competitive bidding
procedures).

a. Phase II 220 MHz

9. Auction participants bidding on
licenses in the 220 MHz service should
also be familiar with the 220 MHz Third
Report and Order, 62 FR 16004 (April
3, 1997); 220 MHz Memorandum
Opinion and Order on Reconsideration,
63 FR 32580 (June 12, 1998); 220 MHz
Fourth Report and Order, 62 46211
(September 2, 1997); and 220 MHz Fifth
Report and Order, 63 FR 49291
(September 15, 1998).

b. 800 MHz SMR

10. Auction participants bidding on
licenses in the 800 MHz SMR service
should also be familiar with the 800
MHz First Report and Order; 800 MHz
Second Report and Order; and the 800
MHz Order on Reconsideration.

c. LMS

11. Auction participants bidding on
licenses in the Location and Monitoring
Service should also be familiar with the
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LMS Second Report and Order, 63 FR
40659 (July 30, 1998); Memorandum
Opinion and Order and Further Notice
of Proposed Rule Making, 62 FR 52036
(October 6, 1997).

d. Phase II 220 MHz, 800 MHz SMR,
and LMS

12. The terms contained in the
Commission’s rules, relevant orders,
and public notices are not negotiable.
The Commission may amend or
supplement the information contained
in its public notices at any time, and
will issue public notices to convey any
new or supplemental information to
bidders. It is the responsibility of all
prospective bidders to remain current
with all Commission rules and with all
public notices pertaining to this auction.
Copies of most Commission documents,
including public notices, can be
retrieved from the FCC Auctions
Internet site at http://www.fcc.gov/wtb/
auctions. Additionally, documents are
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC, 20554
or may be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, facsimile 202—-863—2898, or
via e-mail qualexint@aol.com. When
ordering documents from Qualex, please
provide the appropriate FCC number
(for example, FCC 98-157 for the LMS
Second Report and Order).

i. Prohibition of Collusion

13. To ensure the competitiveness of
the auction process, the Commission’s
rules prohibit applicants for the same
geographic license area from
communicating with each other during
the auction about bids, bidding
strategies, or settlements. This
prohibition begins at the short-form
application filing deadline and ends at
the down payment deadline after the
auction. Bidders competing for licenses
in the same geographic license areas are
encouraged not to use the same
individual as an authorized bidder. A
violation of the anti-collusion rule could
occur if an individual acts as the
authorized bidder for two or more
competing applicants, and conveys
information concerning the substance of
bids or bidding strategies between the
bidders he or she is authorized to
represent in the auction. A violation
could similarly occur if the authorized
bidders are different individuals
employed by the same organization
(e.g., law firm or consulting firm). In

such a case, at a minimum, applicants
should certify on their applications that
precautionary steps have been taken to
prevent communication between
authorized bidders and that applicants
and their bidding agents will comply
with the anti-collusion rule.

14. However, the Bureau cautions that
merely filing a certifying statement as
part of an application will not outweigh
specific evidence that collusive
behavior has occurred, nor will it
preclude the initiation of an
investigation when warranted.
Furthermore, the rule would apply to an
applicant bidding for an EAG and
another applicant bidding for an EA
within that EAG, regardless of service.
In addition, applicants that apply to bid
for “all markets” would be precluded
from communicating with all other
applicants until after the down payment
deadline. However, applicants may
enter into bidding agreements before
filing their FCC Form 175, as long as
they disclose the existence of the
agreement(s) in their Form 175. If
parties agree in principle on all material
terms prior to the short-form filing
deadline, those parties must be
identified on the short-form application
pursuant to § 1.2105(c), even if the
agreement has not been reduced to
writing. If the parties have not agreed in
principle by the filing deadline, an
applicant would not include the names
of those parties on its application, and
may not continue negotiations with
other applicants for licenses covering
the same geographic areas. By signing
their FCC Form 175 short-form
applications, applicants are certifying
their compliance with § 1.2105(c).

15. In addition, § 1.65 of the
Commission’s rules requires an
applicant to maintain the accuracy and
completeness of information furnished
in its pending application and to notify
the Commission within 30 days of any
substantial change that may be of
decisional significance to that
application. Thus, § 1.65 requires an
auction applicant to notify the
Commission of any violation of the anti-
collusion rules upon learning of such
violation. Bidders therefore are required
to make such notification to the
Commission immediately upon
discovery.

16. The Commission recently
amended § 1.2105 to require auction
applicants to report prohibited
communications in writing to the
Commission immediately, but in no
case later than five business days after
the communication occurs. This rule
takes November 28, 2001.

17. A summary listing of documents
from the Commission and the Bureau

addressing the application of the anti-
collusion rules may be found in
Attachment H of the Auction No. 43
Procedures Public Notice.

iii. Due Diligence
a. 220 MHz

18. Potential bidders are reminded
that there are a number of incumbent
Phase I 220 MHz licensees already
licensed and operating on frequencies
that will be subject to the upcoming
auction. Such incumbents must be
protected from harmful interference by
Phase II 220 MHz licensees in
accordance with the Commission’s
rules. See 47 CFR 90.763. These
limitations may restrict the ability of
such geographic area licensees to use
certain portions of the electromagnetic
spectrum or provide service to certain
areas in their geographic license areas.

19. In addition, potential bidders
seeking licenses for geographic areas
that are near the Canadian border
should be aware that the use of some or
all of the channels they acquire in the
auction could be restricted by the
agreement with Canada on the use of
220-222 MHz spectrum in the border
area.

20. Potential bidders should also be
aware that certain applications
(including those for modification),
petitions for rulemaking, requests for
special temporary authority (“STA”),
waiver requests, petitions to deny,
petitions for reconsideration, and
applications for review may be pending
before the Commission that relate to
particular applicants or incumbent non-
nationwide 220 MHz licensees. In
addition, the decisions reached in the
220 MHz proceeding are the subject of
a judicial appeal and may be the subject
of additional reconsideration or appeal.
See, e.g., PLMRS Narrowband Corp., et
al. v. Federal Communications
Commission, No. 92—-1432, (D.C. Cir.,
filed September 18, 1992). The Bureau
notes that resolution of these matters
could have an impact on the availability
of spectrum for EA and EAG licensees.
In addition, while the Commission will
continue to act on pending applications,
requests and petitions, some of these
matters may not be resolved by the time
of the auction.

b. 800 MHz

21. Potential bidders are reminded
that there are incumbent licensees
operating on frequencies that are subject
to the upcoming auction. Incumbent
licensees retain the exclusive right to
use those channels within their self-
defined service areas. The holder of an
EA authorization thus will be required
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to implement its facilities to protect
incumbents from harmful interference.
These limitations may restrict the ability
of such geographic area licenses to use
certain portions of the electromagnetic
spectrum or provide service to certain
areas in their geographic license areas.
Specifically, an EA authorization holder
will be required to coordinate with the
incumbent licensees by using the
interference protection criteria in
§§90.683 and 90.621(b) of the
Comumission’s rules. However,
operational agreements are encouraged
between the parties. Should an
incumbent lose its license, the
incumbent’s service area(s) will convey
to the relevant authorized holder of the
EA. The relevant authorized holder of
the EA will then be entitled to operate
within the forfeited service area(s)
located within its EA, without being
subject to further competitive bidding.

22. Potential bidders should be aware
that certain applications (including
those for modification), petitions for
rulemaking, requests for special
temporary authority (“STA”), waiver
requests, petitions to deny, petitions for
reconsideration, and applications for
review may be pending before the
Commission that relate to particular
applicants or incumbent licensees. The
Bureau notes that resolution of these
matters could have an impact on the
availability of spectrum for EA licensees
in the 800 MHz SMR general category.
While the Commission will continue to
act on pending applications, requests
and petitions, some of these matters
may not be resolved by the time of the
auction. Potential bidders are solely
responsible for investigating and
evaluating the degree to, which such
pending matters may affect spectrum
availability in areas where they seek EA
licenses.

23. In addition, licenses in EAs that
border Canada may be subject to the
Arrangement Between the Department
of Communications of Canada and the
Federal Communications Commission
of the United States Concerning the Use
of 806-890 MHz Band along the
Canada-United States Border. Licenses
in EAs that border Mexico may be
subject to the Agreement Between the
Government of the United States of
America and the Government of the
United Mexican States Concerning the
Allocation and Use of Frequency Bands
by Terrestrial Non-Broadcasting
Radiocommunication Services Along
the Common Border.

c. LMS

24. Potential bidders are reminded
that LMS operates in the 902-928 MHz
frequency band. This band is allocated

for primary use by Federal Government
radiolocation systems. Next, in order of
priority, are Industrial, Scientific and
Medical devices. Federal Government
fixed and mobile and LMS systems are
secondary to these uses. The remaining
uses of the 902—-928 MHz band include
licensed amateur radio operations and
unlicensed part 15 equipment, both of
which are secondary to all other uses of
the band. Part 15 low power devices
include, but are not limited to, those
used for automatic meter reading,
inventory control, package tracking and
shipping control, alarm services, local
area networks, internet access, and
cordless telephones. The amateur radio
service is used by technically inclined
private citizens to engage in self-
training, information exchange, and
radio experimentation. In the LMS
Report and Order, 60 FR 15248 (March
23, 1995), the Commission recognized
the important contribution to the public
provided by Part 15 technologies and
amateur radio operators and sought to
develop a band plan that would
maximize the ability of these services to
coexist with LMS systems.

25. The Commission adopted the LMS
Report and Order with an eye toward
minimizing potential interference
within and among the various users of
the 902—-928 MHz band. The
Commission’s band plan accordingly
permits secondary operations across the
entire band by users of unlicensed part
15 devices and amateur licensees. At the
same time, the band plan separates non-
multilateration from multilateration
LMS systems in all but one subband so
as to avert interference. The LMS Report
and Order also established limitations
on LMS systems’ interconnection with
the public switched network and set
forth a number of technical
requirements intended to ensure
successful coexistence of all the services
authorized to operate in the band.

26. Potential bidders should also be
aware that certain applications
(including those for modification),
petitions for rulemaking, waiver
requests, requests for special temporary
authority (“STA”), petitions to deny,
petitions for reconsideration, and
applications for review may be pending
before the Commission that relate to
particular applicants or incumbent LMS
licensees. While the Commission will
continue to act on pending applications,
requests and petitions, some of these
matters may not be resolved by the time
of the auction.

d. 220 MHz, 800 MHz, and LMS

27. Potential bidders are solely
responsible for identifying associated
risks and for investigating and

evaluating the degree to which such
matters may affect their ability to bid
on, otherwise acquire, or make use of
licenses available in Auction No. 43.

28. To aid potential bidders,
Attachment B to the Auction No. 43
Procedures Public Notice lists 220 MHz,
SMR 800 MHz, and LMS matters
pending before the Commission that
relate to licenses or applications in
these services. The Commission makes
no representations or guarantees that the
listed matters are the only pending
matters that could affect spectrum
availability in these services.

29. Copies of pleadings from pending
cases relating to the 220 MHz, SMR 800
MHz, and LMS matters identified in
Attachment B, of the Auction No. 43
Procedures Public Notice, are available
for public inspection and copying
during normal reference room hours at:
Office of Public Affairs (OPA),
Reference Operations Division, 445 12th
Street, SW., Room CY-C314,
Washington, DC 20554.

30. In addition, potential bidders may
research the Bureau’s licensing database
on the Internet in order to determine
which frequencies are already licensed
to incumbent licensees. The
Commission makes no representations
or guarantees regarding the accuracy or
completeness of information in its
databases or any third party databases,
including, for example, court docketing
systems. Furthermore, the Commission
makes no representations or guarantees
regarding the accuracy or completeness
of information that has been provided
by incumbent licensees and
incorporated into the database. Potential
bidders are strongly encouraged to
physically inspect any sites located in,
or near, the EA or EAG for which they
plan to bid.

31. Licensing records for the 220
MHz, SMR 800 MHz, and LMS are
contained in the Bureau’s Universal
Licensing System (ULS) and may be
researched on the Internet at http://
www.fcc.gov/wtb/uls by selecting the
“License Search” button. Potential
bidders may query the database online
and download a copy of their search
results if desired. The Bureau
recommends that potential bidders
select the “Frequency” option under
License Search, specify the desired
frequency or frequency range, select
Status “A” (Active), and use the
“GeoSearch” button at the bottom of the
screen to limit their searches to a
particular geographic area. Detailed
instructions on using License Search
(including frequency searches and the
GeoSearch capability) and downloading
query results are available online by
selecting the ““?” button at the bottom
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right-hand corner of the License Search
screen.

32. Potential bidders should direct
questions regarding the search
capabilities to the FCC Technical
Support hotline at (202) 4141250
(voice) or (202) 414—-1255 (TTY), or via
e-mail at ulscomm@fcc.gov. The hotline
is available to assist with questions
Monday through Friday, from 7 AM to
10 PM ET, Saturday, 8 AM to 7 PM ET,
and Sunday, 12 noon to 6 PM ET. In
order to provide better service to the
public, all calls to the hotline are
recorded.

33. Licenses may, in some EAs and
EAGs, be required to protect quiet
zones. See 47 CFR 1.923(g) and 1.924.

iv. Bidder Alerts

34. All applicants must certify on
their FCC Form 175 applications under
penalty of perjury that they are legally,
technically, financially and otherwise
qualified to hold a license, and not in
default on any payment for Commission
licenses (including down payments) or
delinquent on any non-tax debt owed to
any Federal agency. Prospective bidders
are reminded that submission of a false
certification to the Commission is a
serious matter that may result in severe
penalties, including monetary
forfeitures, license revocations,
exclusion from participation in future
auctions, and/or criminal prosecution.

35. The FCC makes no representations
or warranties about the use of this
spectrum for particular services.
Applicants should be aware that an FCC
auction represents an opportunity to
become an FCC licensee in this service,
subject to certain conditions and
regulations. An FCC auction does not
constitute an endorsement by the FCC of
any particular services, technologies or
products, nor does an FCC license
constitute a guarantee of business
success. Applicants and interested
parties should perform their own due
diligence before proceeding, as they
would with any new business venture.

36. As is the case with many business
investment opportunities, some
unscrupulous entrepreneurs may
attempt to use Auction No. 43 to
deceive and defraud unsuspecting
investors. Common warning signals of
fraud include the following:

 The first contact is a “cold call”
from a telemarketer, or is made in
response to an inquiry prompted by a
radio or television infomercial.

» The offering materials used to
invest in the venture appear to be
targeted at IRA funds, for example, by
including all documents and papers
needed for the transfer of funds
maintained in IRA accounts.

e The amount of investment is less
than $25,000.

+ The sales representative makes
verbal representations that: (a) the
Internal Revenue Service (“IRS”),
Federal Trade Commission (“FTC”),
Securities and Exchange Commission
(“SEC”), FCC, or other government
agency has approved the investment; (b)
the investment is not subject to state or
federal securities laws; or (c) the
investment will yield unrealistically
high short-term profits. In addition, the
offering materials often include copies
of actual FCC releases, or quotes from
FCC personnel, giving the appearance of
FCC knowledge or approval of the
solicitation.

37. Information about deceptive
telemarketing investment schemes is
available from the FTC at (202) 326—
2222 and from the SEC at (202) 942—
7040. Complaints about specific
deceptive telemarketing investment
schemes should be directed to the FTC,
the SEC, or the National Fraud
Information Center at (800) 876—7060.
Consumers who have concerns about
specific proposals regarding Auction
No. 43 may also call the FCC Consumer
Center at (888) CALL-FCC ((888) 225—
5322).

v. National Environmental Policy Act
(“NEPA”) Requirements

38. Licensees must comply with the
Commission’s rules regarding the
National Environmental Policy Act
(NEPA). The construction of a wireless
antenna facility is a federal action and
the licensee must comply with the
Commission’s NEPA rules for each such
facility. See 47 CFR 1.1305 through
1.1319. The Commission’s NEPA rules
require, among other things, that the
licensee consult with expert agencies
having NEPA responsibilities, including
the U.S. Fish and Wildlife Service, the
State Historic Preservation Office, the
Army Corp of Engineers and the Federal
Emergency Management Agency
(through the local authority with
jurisdiction over floodplains). The
licensee must prepare environmental
assessments for facilities that may have
a significant impact in or on wilderness
areas, wildlife preserves, threatened or
endangered species or designated
critical habitats, historical or
archaeological sites, Indian religious
sites, floodplains, and surface features.
The licensee must also prepare
environmental assessments for facilities
that include high intensity white lights
in residential neighborhoods or
excessive radio frequency emission.

C. Auction Specifics
i. Auction Date

39. The auction will begin on
Thursday, January 10, 2002. The initial
schedule for bidding will be announced
by public notice at least one week before
the start of the auction. Unless
otherwise announced, bidding on all
licenses will be conducted on each
business day until bidding has stopped
on all licenses.

40. The Commission announces that
bidding for Auction No. 43 will be
temporarily suspended January 21,
2002, in observance of the Federal
holiday.

ii. Auction Title

41. Auction No. 43—Multi-Radio
Service

iii. Bidding Methodology

42. The bidding methodology for
Auction No. 43 will be simultaneous
multiple round bidding. The
Commission will conduct this auction
over the Internet. Telephonic bidding
will also be available. As a contingency,
the FCC Wide Area Network, which
requires access to a 900 number
telephone service, will be available as
well. Qualified bidders are permitted to
bid telephonically or electronically.

iv. Pre-Auction Dates and Deadlines

43. These are important dates relating
to Auction No. 43:
Auction Seminar—November 7, 2001
Short-Form Application (FCC FORM
175)—November 16, 2001; 6 p.m. ET
Upfront Payments (via wire transfer)—
December 7, 2001; 6 p.m. ET
Mock Auction—January 7, 2002
Auction Begins—January 10, 2002

v. Requirements for Participation

44. Those wishing to participate in
the auction must:

* Submit a short-form application
(FCC Form 175) electronically by 6:00
p-m. ET, November 16, 2001.

¢ Submit a sufficient upfront
payment and an FCC Remittance Advice
Form (FCC Form 159) by 6:00 p.m. ET,
December 7, 2001.

* Comply with all provisions
outlined in this public notice.

vi. General Contact Information

45. The following is a list of general
contract information relating to Auction
No. 43:

General Auction Information: General
Auction Questions, Seminar
Registration.

FCC Auctions Hotline, (888) 225-5322,
Press Option #2, or direct (717) 338—
2888, Hours of service: 8 a.m.—5:30
p-m. ET
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Auction Legal Information: Auction

Rules, Policies, Regulations.

Auctions and Industry Analysis
Division, Legal Branch (202) 418—
0660
Licensing Information: Rules,

Policies, Regulations, Licensing Issues,

Due Diligence, Incumbency Issues.

Commercial Wireless Division, (202)
418-0620
Technical Support: Electronic Filing,

Automated Auction System.

FCC Auctions Technical Support
Hotline, (202) 414-1250 (Voice), (202)
414-1255 (TTY), Hours of service:
Monday through Friday 7 a.m. to
10:00 p.m. ET, Saturday, 8:00 a.m. to
7:00 p.m., Sunday, 12:00 noon to 6:00
p.m.

Payment Information: Wire Transfers,

Refunds.

FCC Auctions Accounting Branch, (202)
418-1995, (202) 418-2843 (Fax)
Telephonic Bidding:

Will be furnished only to qualified
bidders.

FCC Copy Contractor: Additional

Copies of Commission Documents.

Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, (202) 863—
2893, (202) 863-2898 (Fax),
qualexint@aol.com (E-mail)

Press Information: Meribeth
McCarrick (202) 418-0654.

FCC Forms: (800) 418—-3676 (outside
Washington, DC), (202) 418-3676 (in the
Washington Area), http://www.fcc.gov/
formpage.html

FCC Internet Sites: http://
www.fcc.gov, http://www.fcc.gov/wtb/
auctions, http://www.fcc.gov/wtb/uls

II. Short-Form (FCC Form 175)
Application Requirements

46. Guidelines for completion of the
short-form (FCC Form 175) are set forth
in Attachment E of the Auction No. 43
Procedures Public Notice. The short-
form application seeks the applicant’s
name and address, legal classification,
status, small or very small business
bidding credit eligibility, identification
of the license(s) sought, the authorized
bidders and contact persons. All
applicants must certify on their FCC
Form 175 applications under penalty of
perjury that they are legally, technically,
financially and otherwise qualified to
hold a license and, as discussed in
section ILE (Provisions Regarding
Defaulters and Former Defaulters), that
they are not in default on any payment
for Commission licenses (including
down payments) or delinquent on any
non-tax debt owed to any Federal
agency.

A. License Selection

47.In Auction No. 43, Form 175 will
include a mechanism that allows an
applicant to filter the licenses by
Service, Market Number, and/or Block
to create customized lists of licenses.
The applicant will make selections for
one or more of the filter criteria and the
system will produce a list of licenses
satisfying the specified criteria. The
applicant may apply for all the licenses
in the customized list by using the
“Save all filtered licenses” option;
select and save individual licenses
separately from the list; or create a
second customized list without
selecting any of the licenses from the
first list. Applicants also will be able to
select licenses from one customized list
and then create a second customized list
to select additional licenses.

B. Ownership Disclosure Requirements
(FCC Form 175 Exhibit A)

48. All applicants must comply with
the uniform part 1 ownership disclosure
standards and provide information
required by §§1.2105 and 1.2112 of the
Commission’s rules. Specifically, in
completing FCC Form 175, applicants
will be required to file an “Exhibit A”
providing a full and complete statement
of the ownership of the bidding entity.
The ownership disclosure standards for
the short-form are set forth in §1.2112
of the Commission’s rules.

C. Consortia And Joint Bidding
Arrangements (FCC Form 175 Exhibit B)

49. Applicants will be required to
identify on their short-form applications
any parties with whom they have
entered into any consortium
arrangements, joint ventures,
partnerships or other agreements or
understandings which relate in any way
to the licenses being auctioned,
including any agreements relating to
post-auction market structure.
Applicants will also be required to
certify on their short-form applications
that they have not entered into any
explicit or implicit agreements,
arrangements or understandings of any
kind with any parties, other than those
identified, regarding the amount of their
bids, bidding strategies, or the particular
licenses on which they will or will not
bid. If an applicant has had discussions,
but has not reached a joint bidding
agreement by the short-form deadline, it
would not include the names of parties
to the discussions on its applications
and may not continue discussions with
applicants for the same geographic
license area(s) after the deadline. Where
applicants have entered into consortia
or joint bidding arrangements,

applicants must submit an “Exhibit B”
to the FCC Form 175.

50. A party holding a non-controlling,
attributable interest in one applicant
will be permitted to acquire an
ownership interest in, form a
consortium with, or enter into a joint
bidding arrangement with other
applicants for licenses in the same
geographic license area provided that (i)
the attributable interest holder certifies
that it has not and will not
communicate with any party concerning
the bids or bidding strategies of more
than one of the applicants in which it
holds an attributable interest, or with
which it has formed a consortium or
entered into a joint bidding
arrangement; and (ii) the arrangements
do not result in a change in control of
any of the applicants. While the anti-
collusion rules do not prohibit non-
auction related business negotiations
among auction applicants, bidders are
reminded that certain discussions or
exchanges could touch upon
impermissible subject matters because
they may convey pricing information
and bidding strategies.

D. Eligibility

i. Bidding Credit Eligibility (FCC Form
175 Exhibit C)

51. Bidding credits are available to
small and very small business, or
consortia, thereof, as defined in 47 CFR
90.1021 for Phase II 220 MHz, 47 CFR
90.912 for 800 MHz SMR, and 47 CFR
90.1103 for LMS. A bidding credit
represents the amount by which a
bidder’s winning bids are discounted.
The size of the bidding credit depends
on the average of the aggregated annual
gross revenues for each of the preceding
three years of the bidder, its affiliates,
its controlling interests, and the
affiliates of its controlling interests:

* A bidder with attributed average
annual gross revenues of not more than
$15 million for the preceding three
years receives a 25 percent discount on
its winning bids for 220 MHz, 800 MHz
SMR, and LMS licenses;

* A bidder with attributed average
annual gross revenues of not more than
$3 million for the preceding three years
receives a 35 percent discount on its
winning bids for 220 MHz, 800 MHz
SMR, and LMS licenses;

Bidding credits are not cumulative;
qualifying applicants receive either the
25 percent or the 35 percent bidding
credit, but not both.

ii. Tribal Land Bidding Credit

52. To encourage the growth of
wireless services in federally recognized
tribal lands the Commission has
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implemented a tribal land bidding
credit. See Part V.C. of the Auction No.
43 Procedures Public Notice.

iii. Applicability of Part 1 Attribution
Rules

53. Controlling interest standard. On
August 14, 2000, the Commission
released the Part 1 Fifth Report and
Order, in which the Commission, inter
alia, adopted a “controlling interest”
standard for attributing to auction
applicants the gross revenues of their
investors and affiliates in determining
small business eligibility for future
auctions. The Commission observed that
the rule modifications adopted in the
various Part 1 orders would result in
discrepancies and/or redundancies
between certain of the new Part 1 rules
and existing service-specific rules, and
the Commission delegated to the Bureau
the authority to make conforming edits
to the Code of Federal Regulations (CFR)
consistent with the rules adopted in the
part 1 proceeding. Part 1 rules that
superseded inconsistent service-specific
rules will control in Auction No. 43.
Accordingly, the “controlling interest”
standard as set forth in the Part 1 rules
will be in effect for Auction No. 43, even
if conforming edits to the CFR are not
made prior to the auction.

54. Control. The term ‘“‘control”
includes both de facto and de jure
control of the applicant. Typically,
ownership of at least 50.1 percent of an
entity’s voting stock evidences de jure
control. De facto control is determined
on a case-by-case basis. The following
are some common indicia of de facto
control:

* The entity constitutes or appoints
more than 50 percent of the board of
directors or management committee;

* The entity has authority to appoint,
promote, demote, and fire senior
executives that control the day-to-day
activities of the licensee; or

* The entity plays an integral role in
management decisions.

55. Attribution for small and very
small business eligibility. In determining
which entities qualify as small or very
small businesses, the Commission will
consider the gross revenues of the
applicant, its affiliates, its controlling
interests, and the affiliates of its
controlling interests. The Commission
does not impose specific equity
requirements on controlling interest
holders. Once the principals or entities
with a controlling interest are
determined, only the revenues of those
principals or entities, the affiliates of
those principals or entities, the
applicant and its affiliates, will be
counted in determining small business
eligibility.

56. A consortium of small or very
small businesses is a “‘conglomerate
organization formed as a joint venture
between or among mutually
independent business firms,”” each of
which individually must satisfy the
definition of small or very small
business in §§1.2110(f), 90.912,
90.1021, and 90.1103. Thus, each
consortium member must disclose its
gross revenues along with those of its
affiliates, its controlling interests, and
the affiliates of its controlling interests.
The Bureau notes that although the
gross revenues of the consortium
members will not be aggregated for
purposes of determining eligibility for
small or very small business credits, this
information must be provided to ensure
that each individual consortium
member qualifies for any bidding credit
awarded to the consortium.

iv. Supporting Documentation

57. Applicants should note that they
will be required to file supporting
documentation to their FCC Form 175
short-form applications to establish that
they satisfy the eligibility requirements
to qualify as small or very small
businesses (or consortia of small or very
small businesses) for this auction.

58. Applicants should further note
that submission of an FCC Form 175
application constitutes a representation
by the certifying official that he or she
is an authorized representative of the
applicant, has read the form’s
instructions and certifications, and that
the contents of the application and its
attachments are true and correct.
Submission of a false certification to the
Commission may result in penalties,
including monetary forfeitures, license
forfeitures, ineligibility to participate in
future auctions, and/or criminal
prosecution.

59. Small or very small business
eligibility (Exhibit C). Entities applying
to bid as small or very small businesses
(or consortia of small or very small
businesses) will be required to disclose
on Exhibit C to their FCC Form 175
short-form applications, separately and
in the aggregate, the gross revenues for
the preceding three years of each of the
following: (i) the applicant, (ii) its
affiliates, (iii) its controlling interests,
and (4) the affiliates of its controlling
interests. Certification that the average
annual gross revenues for the preceding
three years do not exceed the applicable
limit is not sufficient. A statement of the
total gross revenues for the preceding
three years is also insufficient. The
applicant must provide separately for
itself, its affiliates, its controlling
interests, and the affiliates of its
controlling interests, a schedule of gross

revenues for each of the preceding three
years, as well as a statement of total
average gross revenues for the three-year
period. If the applicant is applying as a
consortium of small or very small
businesses, this information must be
provided for each consortium member.

E. Provisions Regarding Defaulters and
Former Defaulters (FCC Form 175
Exhibit D)

60. Each applicant must certify on its
FCC Form 175 application that it is not
in default on any Commission licenses
and that it is not delinquent on any non-
tax debt owed to any Federal agency. In
addition, each applicant must attach to
its FCC Form 175 application a
statement made under penalty of
perjury indicating whether or not the
applicant, its affiliates, its controlling
interests, or the affiliates of its
controlling interest have ever been in
default on any Commission licenses or
have ever been delinquent on any non-
tax debt owed to any Federal agency.
The applicant must provide such
information for itself, for each of its
controlling interests and affiliates, and
for each affiliate of its controlling
interests, as defined by §1.2110 of the
Commission’s rules (as amended in the
Part 1 Fifth Report and Order).
Applicants must include this statement
as Exhibit D of the FCC Form 175.
Prospective bidders are reminded that
the statement must be made under
penalty of perjury and, further,
submission of a false certification to the
Commission is a serious matter that may
result in severe penalties, including
monetary forfeitures, license
revocations, exclusion from
participation in future auctions, and/or
criminal prosecution.

61. “Former defaulters”—i.e.,
applicants, including their attributable
interest holders, that in the past have
defaulted on any Commission licenses
or been delinquent on any non-tax debt
owed to any Federal agency, but that
have since remedied all such defaults
and cured all of their outstanding non-
tax delinquencies—are eligible to bid in
Auction No. 43, provided that they are
otherwise qualified. However, as
discussed infra in section II1.D.3, former
defaulters are required to pay upfront
payments that are fifty percent more
than the normal upfront payment
amounts.

F. Installment Payments

61. Installment payment plans will
not be available in Auction No. 43.
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G. Other Information (FCC Form 175
Exhibits E and F)

62. Applicants owned by minorities
or women, as defined in 47 CFR
1.2110(c)(2), may attach an exhibit
(Exhibit E) regarding this status. This
applicant status information is collected
for statistical purposes only and assists
the Commission in monitoring the
participation of “‘designated entities” in
its auctions. Applicants wishing to
submit additional information may do
so on Exhibit F (Miscellaneous
Information) to the FCC Form 175.

H. Minor Modifications to Short-Form
Applications (FCC Form 175)

63. After the short-form filing
deadline (November 16, 2001),
applicants may make only minor
changes to their FCC Form 175
applications. Applicants will not be
permitted to make major modifications
to their applications (e.g., change their
license selections or proposed service
areas, change the certifying official or
change control of the applicant or
change bidding credits). See 47 CFR
1.2105. Permissible minor changes
include, for example, deletion and
addition of authorized bidders (to a
maximum of three) and revision of
exhibits. Applicants should make these
changes on-line, and submit a letter to
Margaret Wiener, Chief, Auctions and
Industry Analysis Division, Wireless
Telecommunications Bureau, Federal
Communications Commission, 445 12th
Street, SW., Suite 4—A760, Washington,
DC 20554, briefly summarizing the
changes. Questions about other changes
should be directed to Howard
Davenport of the Auctions and Industry
Analysis Division at (202) 418-0660.

I. Maintaining Current Information in
Short-Form Applications (FCC Form
175)

64. Applicants have an obligation
under 47 CFR 1.65, to maintain the
completeness and accuracy of
information in their short-form
applications. Amendments reporting
substantial changes of possible
decisional significance in information
contained in FCC Form 175
applications, as defined by 47 CFR
1.2105(b)(2), will not be accepted and
may in some instances result in the
dismissal of the FCC Form 175
application.

III. Pre-Auction Procedures

A. Auction Seminar

65. On Wednesday, November 7,
2001, the FCC will sponsor a free
seminar for Auction No. 43 at the
Federal Communications Commission,

located at 445 12th Street, SW., Room
8-B516, Washington, DC. The seminar
will provide attendees with information
about pre-auction procedures, conduct
of the auction, the FCC Automated
Auction System, and the Multi-Radio
Service (Phase II 220 MHz, 800 MHz
SMR, and LMS) spectrum and auction
rules. The seminar will also provide an
opportunity for prospective bidders to
ask questions of FCC staff.

66. To register, complete Attachment
C of the Auctions No. 43 Procedures
Public Notice and submit it by Monday,
November 5, 2001. Registrations are
accepted on a first-come, first-served
basis.

B. Short-Form Application (FCC Form
175)—Due November 16, 2001

67. In order to be eligible to bid in this
auction, applicants must first submit an
FCC Form 175 application. This
application must be submitted
electronically and received at the
Commission no later than 6 p.m. ET on
November 16, 2001. Late applications
will not be accepted.

68. There is no application fee
required when filing an FCC Form 175.
However, to be eligible to bid, an
applicant must submit an upfront
payment. See Part III.D.

i. Electronic Filing

69. Applicants must file their FCC
Form 175 applications electronically.
Applications may generally be filed at
any time beginning at noon ET on
November 7, 2001, until 6 p.m. ET on
November 16, 2001. Applicants are
strongly encouraged to file early and are
responsible for allowing adequate time
for filing their applications. Applicants
may update or amend their electronic
applications multiple times until the
filing deadline on November 16, 2001.

70. Applicants must press the
“SUBMIT Application” button on the
“Submission” page of the electronic
form to successfully submit their FCC
Form 175s. Any form that is not
submitted will not be reviewed by the
FCC. Information about accessing the
FCC Form 175 is included in
Attachment D of the Auctions No. 43
Procedures Public Notice. Technical
support is available at (202) 414-1250
(voice) or (202) 414—-1255 (text
telephone (TTY)); the hours of service
Monday through Friday, from 7 AM to
10 PM ET, Saturday, 8 AM to 7 PM ET,
and Sunday, 12 noon to 6 PM ET. In
order to provide better service to the
public, all calls to the hotline are
recorded.

71. Applicants can also contact
Technical Support via e-mail. To obtain

the address, click the Support tab on the
Form 175 Homepage.

ii. Gompletion of the FCC Form 175

72. Applicants should carefully
review 47 CFR 1.2105, and must
complete all items on the FCC Form
175. Instructions for completing the FCC
Form 175 are in Attachment E of the
Auction No. 43 Procedures Public
Notice. Applicants are encouraged to
begin preparing the required
attachments for FCC Form 175 prior to
submitting the form. Attachments D and
E to the Auction No. 43 Procedures
Public Notice provide information on
the required attachments and
appropriate formats.

iii. Electronic Review of FCC Form 175

73. The FCC Form 175 electronic
review system may be used to locate
and print applicants’ FCC Form 175
information. Applicants may also view
other applicants’ completed FCC Form
175s after the filing deadline has passed
and the FCC has issued a public notice
explaining the status of the applications.
For this reason, it is important that
applicants do not include their
Taxpayer Identification Numbers (TINs)
on any exhibits to their FCC Form 175
applications. There is no fee for
accessing this system. See Attachment D
of the Auction No. 43 Procedures Public
Notice for details on accessing the
review system.

C. Application Processing and Minor
Corrections

74. After the deadline for filing the
FCC Form 175 applications has passed,
the FCC will process all timely
submitted applications to determine
which are acceptable for filing, and
subsequently will issue a public notice
identifying: (i) Those applications
accepted for filing; (ii) those
applications rejected; and (iii) those
applications which have minor defects
that may be corrected, and the deadline
for filing such corrected applications.

75. As described more fully in the
Commission’s rules, after the November
16, 2001, short-form filing deadline,
applicants may make only minor
corrections to their FCC Form 175
applications. Applicants will not be
permitted to make major modifications
to their applications (e.g., change their
license selections, change the certifying
official, change control of the applicant,
or change bidding credit eligibility).

D. Upfront Payments—Due December 7,
2001

76. In order to be eligible to bid in the
auction, applicants must submit an
upfront payment accompanied by an
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FCC Remittance Advice Form (FCC
Form 159). After completing the FCC
Form 175, filers will have access to an
electronic version of the FCC Form 159
that can be printed and faxed to Mellon
Bank in Pittsburgh, PA. All upfront
payments must be received at Mellon
Bank by 6:00 p.m. ET on December 7,
2001. Please note that:

« All payments must be made in U.S.
dollars.

» All payments must be made by wire
transfer.

» Upfront payments for Auction No.
43 go to a lockbox number different
from the lockboxes used in previous
FCC auctions, and different from the
lockbox number to be used for post-
auction payments.

» Failure to deliver the upfront
payment by the December 7, 2001,
deadline will result in dismissal of the
application and disqualification from
participation in the auction.

i. Making Auction Payments by Wire
Transfer

77. Wire transfer payments must be
received by 6:00 p.m. ET on December
7, 2001. To avoid untimely payments,
applicants should discuss arrangements
(including bank closing schedules) with
their banker several days before they
plan to make the wire transfer, and
allow sufficient time for the transfer to
be initiated and completed before the
deadline. Applicants will need the
following information:

ABA Routing Number: 043000261

Receiving Bank: Mellon Pittsburgh

BNF: FCC/Account # 910-1182

OBI Field: (Skip one space between each
information item)

“AUCTIONPAY”

TAXPAYER IDENTIFICATION NO.:

(same as FCC Form 159, block 12)
PAYMENT TYPE CODE (same as FCC

Form 159, block 24A: A43U)

FCC CODE 1 (same as FCC Form 159,

block 28A: “43”)

PAYER NAME (same as FCC Form 159,

block 2)

LOCKBOX NO. # 358415

Note: The BNF and Lockbox number are
specific to the upfront payments for this
auction; do not use BNF or Lockbox numbers
from previous auctions.

78. Applicants must fax a completed
FCC Form 159 (Revised 2/00) to Mellon

Bank at (412) 209-6045 at least one hour
before placing the order for the wire
transfer (but on the same business day).
On the cover sheet of the fax, write
“Wire Transfer—Auction Payment for
Auction Event No. 43.” Bidders should
confirm receipt of their upfront payment
at Mellon Bank by contacting their
sending financial institution.

ii. FCC Form 159

79. A completed FCC Remittance
Advice Form (FCC Form 159, Revised 2/
00) must be faxed to Mellon Bank in
order to accompany each upfront
payment. Proper completion of FCC
Form 159 (Revised 2/00) is critical to
ensuring correct credit of upfront
payments. Detailed instructions for
completion of FCC Form 159 are
included in Attachment F of the
Auction No. 43 Procedures Public
Notice. An electronic version of the FCC
Form 159 is available after filing the
FCC Form 175. The FCC Form 159 can
be completed electronically, but must be
filed with Mellon Bank via facsimile.

iii. Amount of Upfront Payment

80. In the Part 1 Order, Memorandum
Opinion and Order, and Notice of
Proposed Rule Making, 62 FR 13540
(March 21, 1997), the Commission
delegated to the Bureau the authority
and discretion to determine appropriate
upfront payment(s) for each auction. In
addition, in the Part 1 Fifth Report and
Order, the Commission ordered that
“former defaulters,” i.e., applicants that
have ever been in default on any
Commission license or have ever been
delinquent on any non-tax debt owed to
any Federal agency, be required to pay
upfront payments fifty percent greater
than non-““former defaulters.”

81. In the Auction No. 43 Comment
Public Notice, the Bureau proposed
translating bidders’ upfront payments to
bidding units to define a bidder’s
maximum eligibility. In order to bid on
a license, otherwise qualified bidders
who applied for that license on Form
175 must have an eligibility level that
meets or exceeds the number of bidding
units assigned to that license. Ata
minimum, therefore, an applicant’s total
upfront payment must be enough to
establish eligibility to bid on at least one
of the licenses applied for on Form 175,

or else the applicant will not be eligible
to participate in the auction. An
applicant does not have to make an
upfront payment to cover all licenses for
which the applicant has applied on
Form 175, but rather to cover the
maximum number of bidding units that
are associated with licenses on which
the bidder wishes to place bids and hold
high bids at any given time.

82. In the Auction No. 43 Comment
Public Notice, the Bureau proposed
upfront payments on a license-by-
license basis using the following
formula:

e 220 MHz

EAG Licenses: $0.01 * 0.15 MHz *
License Area Population

EA Licenses: $500 per license

* 800 MHz

$0.005 * License Area Population
with a minimum of $2,500 per
license.

« LMS

Block A: $0.0004 * MHz * License
Area Population with a minimum of
$500 per license.

Block B: $0.0005 * MHz * License
Area Population with a minimum of
$500 per license.

Block C: $0.0005 * MHz * License
Area Population with a minimum of
$500 per license.

83. Having received no comments
regarding the value of the proposed
upfront payments, the Bureau therefore
adopts its proposed upfront payment
amounts for Auction No. 43.

84. The specific upfront payments
and bidding units for each license are
set forth in Attachment A of the Auction
No. 43 Procedures Public Notice.

85. In calculating its upfront payment
amount, an applicant should determine
the maximum number of bidding units
it may wish to bid on in any single
round, and submit an upfront payment
covering that number of bidding units.
In order to make this calculation, an
applicant should add together the
upfront payments for all licenses on
which it seeks to bid in any given
round. Bidders should check their
calculations carefully, as there is no
provision for increasing a bidder’s
maximum eligibility after the upfront
payment deadline.

ExAmPLE: 800 MHz SMR UPFRONT PAYMENTS AND BIDDING FLEXIBILITY

: Bidding Upfront
Market No. Block Market name Population units payment
BEADOD ....ooeiiiiiiiiiee e D State College, PA ......ccccooiiiieiieeiieee 798,826 4,000 $4,000




Federal Register/Vol. 66, No. 212/ Thursday, November 1, 2001/ Notices 55189
ExAMPLE: 800 MHz SMR UPFRONT PAYMENTS AND BIDDING FLEXIBILITY—Continued
: Bidding Upfront
Market No. Block Market name Population units payment
BEAOLL ..o DD Harrisburg-Lebanon—Carlisle, PA ............ 1,026,459 5,100 5,100

If a bidder wishes to bid on both licenses in a round, it must have selected both on its FCC Form 175 and purchased at least 9,100 bidding
units (4,000 + 5,100). If a bidder only wishes to bid on one, but not both, purchasing 5,100 bidding units would meet the requirement for either Ii-
cense. The bidder would be able to bid on either license, but not both at the same time. If the bidder purchased only 4,000 bidding units, it would
have enough eligibility for the State College, PA license but not for the Harrisburg-Lebanon-Carlisle, PA license.

86. Former defaulters should calculate
their upfront payment for all licenses by
multiplying the number of bidding units
they wish to purchase by 1.5. In order
to calculate the number of bidding units
to assign to former defaulters, the
Commission will divide the upfront
payment received by 1.5 and round the
result up to the nearest bidding unit.

Note: An applicant may, on its FCC Form
175, apply for every applicable license being
offered, but its actual bidding in any round
will be limited by the bidding units reflected
in its upfront payment.

iv. Applicant’s Wire Transfer
Information for Purposes of Refunds of
Upfront Payments

87. The Commission will use wire
transfers for all Auction No. 43 refunds.
To ensure that refunds of upfront
payments are processed in an
expeditious manner, the Commission is
requesting that all pertinent information
as listed be supplied to the FCC.
Applicants can provide the information
electronically during the initial short-
form filing window after the form has
been submitted. Wire Transfer
Instructions can also be manually faxed
to the FCC, Financial Operations Center,
Auctions Accounting Group, ATTN:
Tim Dates or Gail Glasser, at (202) 418—
2843 by December 7, 2001. All refunds
will be returned to the payer of record
as identified on the FCC Form 159
unless the payer submits written
authorization instructing otherwise. For
additional information, please call (202)
418-1995.

Name of Bank, ABA Number, Contact
and Phone Number, Account Number to
Credit, Name of Account Holder,
Taxpayer Identification Number,
Correspondent Bank (if applicable),
ABA Number, Account Number.

(Applicants should also note that
implementation of the Debt Collection
Improvement Act of 1996 requires the
FCC to obtain a Taxpayer Identification
Number (TIN) before it can disburse
refunds.) Eligibility for refunds is
discussed in Part V.E.

E. Auction Registration

88. Approximately ten days before the
auction, the FCC will issue a public
notice announcing all qualified bidders
for the auction. Qualified bidders are
those applicants whose FCC Form 175
applications have been accepted for
filing and have timely submitted
upfront payments sufficient to make
them eligible to bid on at least one of
the licenses for which they applied.

89. All qualified bidders are
automatically registered for the auction.
Registration materials will be
distributed prior to the auction by two
separate overnight mailings, one
containing the confidential bidder
identification number (BIN) required to
place bids and the other containing the
SecurlD cards. These mailings will be
sent only to the contact person at the
contact address listed in the FCC Form
175.

90. Applicants that do not receive
both registration mailings will not be
able to submit bids. Therefore, any
qualified applicant that has not received
both mailings by noon on Thursday,
January 3, 2002, should contact the
Auctions Hotline at (717) 338—-2888.
Receipt of both registration mailings is
critical to participating in the auction
and each applicant is responsible for
ensuring it has received all of the
registration material.

91. Qualified bidders should note that
lost bidder identification numbers or
SecurID cards can be replaced only by
appearing in person at the FCC Auction
Headquarters located at 445 12th St.,
SW., Washington, DC 20554. Only an
authorized representative or certifying
official, as designated on an applicant’s
FCC Form 175, may appear in person
with two forms of identification (one of
which must be a photo identification) in
order to receive replacements. Qualified
bidders requiring replacements must
call technical support prior to arriving
at the FCC.

F. Electronic Bidding

92. The Commission will conduct this
auction over the Internet. Telephonic
bidding will also be available. As a
contingency, the FCC Wide Area

Network, which requires access to a 900
number telephone service, will be
available as well. Qualified bidders are
permitted to bid telephonically or
electronically, i.e., over the Internet or
the FCC’s Wide Area Network. In either
case, each authorized bidder must have
its own Remote Security Access SecurlD
card, which the FCC will provide at no
charge. Each applicant with less than
three authorized bidders will be issued
two SecurlD cards, while applicants
with three authorized bidders will be
issued three cards. For security
purposes, the SecurID cards and the
instructions for using them are only
mailed to the contact person at the
contact address listed on the FCC Form
175. Please note that each SecurlD card
is tailored to a specific auction,
therefore, SecurID cards issued for other
auctions or obtained from a source other
than the FCC will not work for Auction
No. 43. The telephonic bidding phone
number will be supplied in the first
Federal Express mailing of the
confidential bidder identification
number. Your bidding preference—
electronic or telephonic—is specified on
the FCC Form 175.

93. Please note that the SecurlD cards
can be recycled, and the Bureau
encourages bidders to return the cards
to the FCC. The Bureau will provide
pre-addressed envelopes that bidders
may use to return the cards once the
auction is over.

G. Mock Auction

94. All qualified bidders will be
eligible to participate in a mock auction
on Monday, January 7, 2002. The mock
auction will enable applicants to
become familiar with the electronic
system prior to the auction.
Participation by all bidders is strongly
recommended. Details will be
announced by public notice.

II. Auction Event

95. The first round of bidding for
Auction No. 43 will begin on Thursday,
January 10, 2002. The initial bidding
schedule will be announced in a public
notice listing the qualified bidders,
which is released approximately 10
days before the start of the auction.
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A. Auction Structure

ii. Simultaneous Multiple Round
Auction

96. In the Auction No. 43 Comment
Public Notice, the Bureau proposed to
award all licenses in Auction No. 43 in
a single, simultaneous multiple round
auction. The Bureau received no
comments on this issue. Therefore, the
Bureau concludes that it is operationally
feasible and appropriate to auction the
220 MHz, 800 MHz, and LMS licenses
through a single, simultaneous multiple
round auction. Unless otherwise
announced, bids will be accepted on all
licenses in each round of the auction.
This approach allows bidders to take
advantage of any synergies that exist
among licenses and is administratively
efficient.

ii. Maximum Eligibility and Activity
Rules

97. In the Auction No. 43 Comment
Public Notice, the Bureau proposed that
the amount of the upfront payment
submitted by a bidder would determine
the initial maximum eligibility (as
measured in bidding units) for each
bidder. The Bureau received no
comments on this issue.

98. For Auction No. 43, the Bureau
adopts this proposal. The amount of the
upfront payment submitted by a bidder
determines the initial maximum
eligibility (in bidding units) for each
bidder. Note again that upfront
payments are not attributed to specific
licenses, but instead will be translated
into bidding units to define a bidder’s
initial maximum eligibility (see
“Amount of Upfront Payment” in Part
III.D.iii). The total upfront payment
defines the maximum number of
bidding units on which the applicant
will be permitted to bid and hold high
bids. As there is no provision for
increasing a bidder’s maximum
eligibility during the course of an
auction (as described under “Auction
Stages” in Part IV.A.iii), prospective
bidders are cautioned to calculate their
upfront payments carefully. The total
upfront payment does not affect the
total dollars a bidder may bid on any
given license.

99. In order to ensure that the auction
closes within a reasonable period of
time, an activity rule requires bidders to
bid actively throughout the auction,
rather than wait until the end before
participating. Bidders are required to be
active on a specific percentage of their
current eligibility during each round of
the auction.

100. A bidder’s activity level in a
round is the sum of the bidding units
associated with licenses on which the

bidder is active. A bidder is considered
active on a license in the current round
if it is either the high bidder at the end
of the previous bidding round and does
not withdraw the high bid in the current
round, or if it submits an acceptable bid
in the current round (see “Bid
Increments and Minimum Accepted
Bids” in Part IV.B.(iii)). The minimum
required activity level is expressed as a
percentage of the bidder’s maximum
bidding eligibility, and increases by
stage as the auction progresses. Because
these procedures have proven
successful in maintaining the pace of
previous auctions (as set forth under
“Auction Stages” in Part IV.A.iii and
““Stage Transitions” in Part IV.A.iv), the
Bureau adopts them for Auction No. 43.

iii. Auction Stages

101. In the Auction No. 43 Comment
Public Notice, the Bureau proposed to
conduct the auction in two stages and
employ an activity rule. The Bureau
further proposed that, in each round of
Stage One, a bidder desiring to maintain
its current eligibility would be required
to be active on licenses encompassing at
least 80 percent of its current bidding
eligibility. In each round of Stage Two,
a bidder desiring to maintain its current
eligibility would be required to be active
on at least 98 percent of its current
bidding eligibility. The Bureau received
no comments on this proposal.

102. The Bureau adopts its proposed
activity rules. The activity levels for
each stage of the auction are provided.
The FCC reserves the discretion to
further alter the activity percentages
before and/or during the auction.

Stage One: During the first stage of the
auction, a bidder desiring to maintain
its current eligibility will be required to
be active on licenses that represent at
least 80 percent of its current bidding
eligibility in each bidding round.
Failure to maintain the required activity
level will result in a reduction in the
bidder’s bidding eligibility in the next
round of bidding (unless an activity rule
waiver is used). During Stage One,
reduced eligibility for the next round
will be calculated by multiplying the
bidder’s current activity (the sum of
bidding units of the bidder’s standing
high bids and valid bids during the
current round) by five-fourths (%a).

Stage Two: During the second stage of
the auction, a bidder desiring to
maintain its current eligibility is
required to be active on 98 percent of its
current bidding eligibility. Failure to
maintain the required activity level will
result in a reduction in the bidder’s
bidding eligibility in the next round of
bidding (unless an activity rule waiver
is used). In this final stage, reduced

eligibility for the next round will be
calculated by multiplying the bidder’s
current activity (the sum of bidding
units of the bidder’s standing high bids
and valid bids during the current round)
by fifty-fortyninths (5%9).

Caution: Since activity requirements
increase in each auction stage, bidders must
carefully check their current activity during
the bidding period of the first round
following a stage transition. This is especially
critical for bidders that have standing high
bids and do not plan to submit new bids. In
past auctions, some bidders have
inadvertently lost bidding eligibility or used
an activity rule waiver because they did not
re-verify their activity sta